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NOTHS : 
The table of contents to Professor Smiley's study 
is detailed enough to make it possible for the 


reader to find his way through the report with ease. 


I found Chapter 7 the most important part of the 
study and it is, indeed, a chapter which I would 


like to see Professor Smiley expand. 


The entire report must, I believe, be considered 
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It will be discussed in January by the Commission 


in Committee-of-the-whole. 
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CHAPTER I 


Federalism end the Public Policy Process. 

The major focus of this study is the making and imple- 
menting of public policy within the framework of Canadian 
federal institutions. Our primary concern is the relations 
between the executive officials, both elected and appointed, 
of the federal and provincial governments. Under the 
circumstances which heve developed, each jurisdiction 
retains the responsibilities for broad areas of public 
functions but there are an increasing number of situations 
in which the action of each in pursuing its objectives 
impinges on the activities of the other. .The weys by which 
the central end regional administrations respond to Uns 
kina of mutuel dependence hés been neglected by students of 
the Canadian and other federal systems. 

Traditionel discussions of federalism emphasize the 
co-ordinete and independent powers of the federel and 
regional governments rather than their interdependence. 
According to the juridical analysis found in the textbooks 
of law and politicel science, there ere three possible ways 
Of Lecslily organizing 2 particular territory, ([hegirs: 
alternative is unitary - the government whose jurisdiction 
includes the whole territory is sovereign and whatever othe 
publie authorities there may be are Legelly subordinape! to 
tt, At the other end of the spectrum 1s che conreceracy 
where the powers of the central jurisdiction ere held at 
the discretion of the rez,zional governments. The third 


eltermatkive is federalism and there would be broad agree- 
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ment emong constitutional scholars that e constitution 
which cen be defined as federal has these chsrecteristics: 
lL. The totality of governmental powers which can 
legelly be wielded within a territory are divided by a 
written constitution between a central and two or more 
regional governments. 
<e Those parts of the constitution which so delineate 
governmental powers are not subject to interpretation 
or amendment by the unileteral action of the executive 
or legislature OluVeit hen Level Ol ur ag at tdOn. 
3. At least one of the legisletive chambers of the 
federél government is chosen by popular election. 
4. Individual residents of the federation are directly 
subject to the laws of both the centrel and the 
regionél governments. 

The kind of definition given ebove is static and 
relates to the formal constitutional features of federal . 
systens without regerd to how these systems do in fact 
operate... Using this kind of formulation one could read 
the constitutions of various countries and inter- 
governments 1 essociations end quickly and mechenically 
determine which qualified es federations. But in almost 
all cases the actual workings of political systems 
diverge wicely from what one woulc expect by a literal 
reading of their constitutions. K. C. Wheere,whose 
influential book emphesizes the co-ordinete authority 
end mutuel independence of centréel end regionel 


governments as the essenti:l festures of federalism, 
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recognizes this difficulty and makes an important 
distinction adda! "“federél constitutions" and "federal 
governments". According to Wheare's analysis, the 
Canadien constitution is only "quasi-federel" because of 
the powers conferred upon the federal executive to 
dissllow provinciél legislation and the appointment of 
the provinciel Lieuternent-Governors end judges of the 
principal provincial courts by the Governor-in-Council. 
fiowever, in exémining the actual practices of Canacian 
government he concludes ".....elthough the Canadiaén 
constitution is quesi-federel in law, it is predominantly 
federal in practice. Or to put it another wey, elthough 
Canada has not « federal constitution, it has a federal 
doverninaityt: This kind of formulation seems to us 
Gceficient in that the somewhat facile dichotomy between 
the lew of the constitution end the practices of government 
sllcows one to avoia eny analysis of the intricste relation- 
Ships between the two kinds of matters in studying 
particular political systews. Furthermore, the undue 
emphesis on the co-ordinate end indepencent relationships 
of the centrél end resionzl governnents predisposes the 
student either to ignore the patterns of interactions 
between the two levels which ere so nuch = pert of the 
workings of established federations or to consicer these 
iriteractions as somehow a deviction from the federal 
principle. 

Federelism may thus usefully considered @s an 


ongoing process by which eoveilmmental. powers, ere vrercised, 
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in Dis, recent work Garl Ji Friedrichcontrasts federalisn 
8s "consensual world order" with imperielism as 
“coercive world order" and he states: 


"....-Federalism should not be consicered a term 

for a static pattern designating a particular end 
precisely fixed division of powers between govern- 
mentel levels. Insteed, "federalism" seems the 

most suitable tern by wnich to Gesignete the process 
ofyPedersiizging/ a’ political community,: thateis to 

sey the process by wnoich e number of separate 
political orgenizations, be they states or any other 
kincg of association, enter into arrangements for 
working out soluticns, adopting joint policies and 
wmeking jcint decisions on joint problems. 

Conversely, federalism is the process py which a 
hitherto unitary political community, as it becomes 
Gifferentisted into a number of separete end distinct 
political- communities, achieves e new orgenization 

in which the differentiated communities, now separately 
orgenizea, become capable of working out separately 

end on their own problems they no longer have in 
common. It is not only 4 matter of decision-making, 
but of the entire renge of power end its exercise...... 
The federalizing process accompanies, so to speak, 

the conmmumel cevelopment <~-s its orgéenizetional counter- 
part.vcIf values; interests end beliefs exhibit a 
steeple ana structural pattern in which the commonly 
shared) velues, interests end beliefs are’ counter— 
balenced by velues, interests and beliefs that are 

note sharedyrthougm territerdelly distributed, then’ a 
federel development becones possible." 7 


Friedrich regzrds as an essentisl element of federalism the 
constitutional protection of each level of the political 
order ageinst the other ena his definition thus excludes 
instences of internéetionel reletions or senior-local 
euthority relations where such legel protection does not 
exist. &£ recent book on the Americen federal union concludes 
with the most useful definition of federalism from the public- 
policy-process viewpcint we lave found: 

Federelism is a system of government in which 

centrsl end regional eutherities ere linked in a 

mutually. interdependent political relationship; 


in this system a balance is maintained such thet 
neither level ot governnent pecomes dominent 
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to the extent that it can dictate the decisions 

or the other, but each can influence, bargain 

With. eno versuecne, the other. Usually but 

not necesserily, this system will be related to 

é constitutional structure esteblishing an 

independent legal existence for both central and 

rerionel sovernments, end providing thet neither 

shall be legslly subordinate to the other. The 

functions of governient will be distributed between 

these levels (exclusively, competitively, or 

co-operéetively), initially perheps by a constitutionel 

document, but thereafter by a political process, 

involving where appropriate the judiciary; in this 

process the politicsl interdependence of the two 

levels of government is of the first importance in 

order to prevent one level absorbing all effective 

decision-m=eking power. 4 

Kstablished federal systems are cheracterized by the 
growing importence of the relations between the executives 
of the central snd regionel governments. Several inter- 
releted influences contribute to the development of what 
might be called "executive federalism". 

1. The constitutions of most federations have proved 
somewhat resistant to evolution. through emendment or 
changing patterns of judicial review. Amending procedures 
in ell established federel systems, are,inflexible, i.e. 
small minorities cen block attempted chenges in the text o, 
the constitution... For several reasons the judiciary, in 
several federaticns live couwe to play a more restricted 
role then previously in maintaining the federal balance. 
Thus politicel and edministrative processes have become 
the chief instruments of change. 

<. Tne incrensing interdesvencence of modern sociel end 
economic Lliffe mékes it imeossible for the resionel fovern- 


ments to carry out.their responslbilitios inthe vabeence 


of approori:te ecticn oy the other regional jurisdictions 
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and the federil authorities. Maurice Lamontagne wrote 
oi Canade a decede ago "...ltattribution de respons- 
épilites exclusives aux differents gouvernments n'est 

pas possible perce que la politique economique et sociale 
est agevenues quasi indivisible." 

3. Nationelist and egalitarian sentiments focused on the 
federetions ~s such have propelled the federal government 
into colléborative arrangements to establish country-wide 
standards in public services regerded as being within the 
social minimum. Under the constitutions of most 
federations the regional suthorities are assigned the 
primery responsibilities for health, welfare and education. 
The only way that this circumstence can be reconciled with 
epalitarizenism is through intergovernmentel colléboration. 

4. Conteiporary rates of taxation and the deliberate use 
of fiscal policy to provide for economic stability and 
growth have created circumstances in which perticuler tax 
énd scending policies of one level have consequences for 
the other. The central end regional jurisdictions 
increasingly compete for tax sources. Federil governments 
like those of other netions héve assumed responsibilities 
for over-all economic directicn end if these responsibilities 
are to be discharged effectively appropriate. actions of 
the regional and local authorities are necessery. In 
Canede as in other federel systems the fiscal relations 
between the central end resional vovernments heve become 
increésingly complex end increasingly cruciel to the 


stiubiiacty of tie federation, 
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5. Tne widening scope of public activity gives rise 
to an increasing number of situations where federal 
6nd regional objectives must be co-ordinated if 
intolerable stresses on the system ere not to result. 
The old classicsl federalism in which each level carried 
out the functions assigned to it by the constitution in 
relative isolation from the other had some relevence to 
@ period when governmental responsibilities were limited 
in scope end importsence. Contemporary circumstances sre 
quite otherwise. 

The relations between the executives of the federal 
and the state or provinciel governments are in most 
federations extraordinarily complex. Meany of these 
interactions are of an informal and ad_hoc nature. 
Furthermore the significant decision-making units in 
respect to many matters ere not the federal and 
regional edministrations as such but rather functional 
groups which ere constituted across jurisdictional lines. 
Fdward W. Weidner efter severel intensive studies of 
federal-stete relations in the American system wrote 
about functionelism in this way: 

" Tt is a thesis of the present discussion thet 

in the federel system of the United States there 

ere relatively few direct clashes or comprcmises 

between State end netional governients on large 
issues oi’ domestic policy. Furthermore, in the 
administretive sphere positive co-operation is 

the pattern rather than él@ofness or conflict. 

The disegreements end conflicts which do arise 

and that miy be encouraged by federalism's 

structural teatures ure not basically clashes 


between stcte end national governments. Instead 
they are clashes betwcen much smaller groups of 
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people and the opsosing groups ere concentréeted 
within,= single governwental level as often as 
not." 


Sider ys Donald Vi. Smiley found that in‘ the administration 
of federésl conditionel grants to the Canadian provinces the 
attitudes and interests of progremme specialists and 
finencial officials were very different and that conflicts 
related to the grint-in-aid arrangements cheracteristically 
saw division <elong these Lines rather then between federal 

7, 
éna provincial governnicnts as such. 

Although the analysis of public policy processes seens 
to us a useful focus for studying contemporary federalism, 
it is a purtial approach. It.concentrates on a relatively 
small number of executive officials who devise and implement 
public. policy... However,, political scientists have come 
increasingly to cuestion the validity of studying the law 
ana practices of government in isolation from the attitudes, 
sociél groupings, economic structures and so on which 
condition énu ere conditioned by governmental activity -- 
there is an increasing str:ss cn what has come to be 

fo) 
called the "ecology" of OER Nae This study exeanines 
the circumstances of volicy-mékings énd implementation in 
the Canadien federal system. sdnother kind of investigation, 
one which would be much more difficult to carry through, 
woulda concentrate on the cocrolory aria politics of 
Cenadien federalism. fn finericen scholar has usserted 
MThe essence of federsulism Lies not in the institutionel 
or constitutions. structure but in The country insel?r. 
Federal government is « device by which the federal 


- 
guelities of < society #re articulated and protected." 
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In éll developed societies there are groups who strive 
to secure governmental ection they percfive to be 
favourable to their aspiretions and interests. Federal 
governments cén be susteined only in societies which 
ére themselves federal in the sense that people in 
agifferent areas pelieve thet in respect to a4 number of 
important matters their interests are specific to these 
arees. If, on the other hend, the major incidences of 
political differentiation relate to cless, religious, 
occupetional or other groupings not territorially 
located federalism has little relevence.. In his study 
of four Latin-American republics with federal 
constitutions (Mexico, Argentina, Brazil end Venezuela) 
William S. Stokes concludes that certe#in economic énd 
cultural feetures muke federalism as government in the 


usual sense impractical "in these countries". 
"Most Letin Americens are conditicned by their 
historical traditions end social end economic 
institutions to undeistend and accept 
eoncentrated, centraliged power, usually of 2 
highly personélized sort. The strong, 
frequently exalted role of the fether in the 
fani ly, the amportence off the elaite am ithe 
class system, the honor, disnity, power and 
influence of the doctor frow the aula (lecture 
hell), the significance of centralized lesder- 
ship in the Church, the paramountcy of the 
'eceneralt in politics, end the position of the 
public and, privete moncpclist.in the, economic 
system. These characteristics of Hispenic 
culture 11 sugevest powerful, centralized 
government. In agditica, the political 
experience ano traditicns of hunureds of years 
wag with e powerful monirchy operating by means 
off & centralized, administrative, higmanrchy. ~The 
modern constitutions all provide for 
tinterventicnist! states." 10 


Federal governmental institutions to be stable must 


correspond with perticulur kinds of socisl structures 
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end culturél predispositions so that revionsally-based 
particulérisims can find en outlet while miking possible 
conion ection in respect to matters where these 
perticulerisms ere of less importence. 

The sociological ena governmental aspects of federalism 
are thus intimately related. When relatively stable 
federal systems have been established some groups come to 
press their cleims primerily through the feaerel govern- 
ment ana others through the states or provinces. In the 
United States, for exemple, those hostile to the public 

api) 
regulation of business usuelly favour "states'"rights 
Whiile those striving for civil rights for the. negro look 
to action from the federal legislature, executive end 
judiciary. If most of the influential groups in any 
federation ceme to look exclusively to either one level 
of government or the other it is likely thet federalism 
coule not lone survive, slthough the federal rituals 
might tone renein. But once the division or Lerialecive 
end executive powars between the central enc resicnal 
povernments is established, there are iIntiuences mnt work 
EOVEUStuin the Pedere dl Wueltiy "or the oeloyy Tse) 
pnd’ they creete new country-wide ond resiconel centres of 
influence where none existed before. The Report of the 
Committe: on Menitohe's Meononic future publicheu in 1963 
stzeteds 


noe The Province of Manitobe LS more then a 
political Givision of the mettons During ie 
more then 90 years since its estéeblishment a 
distinctive soci: 1 tnd economic entity hes been 
developed within the esentit: lly ertificial 


we a; 
S 


poe i rida 


hy ‘mi pen 


4 7 ‘ a3 Ons 
Sogn S wit kero 133s £10; OD 


Jequstt Ogi sal Yo an» ate lnsivoligeq 4. 


ra : wee 
a OF Ld Ripeses Colionitsvosg> om DN ome isou edt 


male 1S 


{ ean EPad S YERE I sam teen 1HS95Llow Yekod aan diet? sts 
As ae ie & - = < 
i’ 7 1%. = a 


. Oe Anan Ryate see MMe Lidsteoe vnood oval anyday Larobar 


we li't ’ i ese i Tee) ¢ mylig- ¥J { 4 ae be | > 3 Louis [eat 
Sa 
1 ey a 
’ fc > a 4 = 7 f 
ae fu . ¢ $4.8 vie ' : 7 i i ee 3 % / 2} Mi % “a 
+ 
a r { 
pb tury sala inka hod 647 teD 
i 
3 * 9 
zt} Wh ; f p54 j fy iG iO 4 ry fiaay 
, Ps | sa : ; PA 4 4 ivi fa Lh m%\ iJ ' iohi e 
ad 
wt ; ; i iz he | mOi3 Wwe os 
{ 4 iA 
' < é 
i Mi ; Wi to ; EO <d i HK LOL at 
o 
; a wad F - ‘ Or PH : : i ‘ a eae 
Vien i e's OC MES VOT OF IY is" rol! stots} 


| bas i) uk Rar ‘‘: bse + picditbeics eee “ear 
sai a i - 1 - 1 Ge | ; F ! | 4 ‘*\ Tt) * | (airy ‘ “VOR 19 

. re ; : - a ree 

i 1 POR Lay ree ee Ono, Shor of ee 

b } ( 7 


= = 
‘ r ( ’ a 8 f+ ‘ — 0 = ee ? a ‘ 
: ? ee * pi) LVek Maw es oh ht? HE We rod sth bia > 


i rae WT tre d! Gate wks s5 Me 


; » ay a bd 
AJ ae oO MA the) 9g badd. bollalbudiee et elisa eves 

: : 
a . ; . : 4 y 
= a ie ont 4 ve r i ok ? 


rs , . x |, Saeedag 
1 3 ae 2 J ad ’ pk usege " ye 


Mees ae wus, o boonest) ahead haa eet a 


{ ! ‘ 

+ & Meads “ot ait uh sto POASN, "¥e erent ecg ap 
yes Pa APLS Gh Sitd ho wetatyve: dae 
ie drcsers WES OS? Pies iow sere OO ae 
a Asttne : stuaiov lh id shew ride 
Os a a oe Yi re By eg pis ‘sae 


rae) the ak _ et te, 


11 


political boundaries. When the Province joined 

tne Canedian Confederztion, ‘Manitoba! was not 

much more then a block of land surrounded by 

lines on the map. In the intervening years, 

however, it has become an organic unit, treding 

petterns have develcped, transportetion systems 

have been esteblished, educaticnal and 

édiinistrative systems have been organized, and 

ali the other socisl, economic and political 

institutions of a modern society have evolved. 

Tne people of Manitoba, now, therefore, are 

responsible for dealing with many of their own 

PUTCO CIS sles cane Pie te cree te 
The establishnent of importent centres of political power 
thus provides the setting for other centres of influence 
within the ssne territoriel Limits end social and govern- 
mental federalism reinforce one enother. Conversely, a 
federation under great stress mey be expected to feature 
tensions, on both its public and private institutions. 
The drives for provinciel autonomy in contemporary Guebec 
have corresponded with influences toward a greater measure 
of independence for the Frenckh-Cenedién elements in non- 
governmental organizations and these influences in some 
cases (such es those involving university stucents, the 
Junior Chambers of Cowiverce and the municipal associations) 
have culminated in the withdrawal of the French-speaking 

Le | | 

members. In the period immediutcly preceding the outbreak 
of the Americana Civil Yar mony former. y national 
orgenizetions such as churches end- political parties 
separated into Norther enu couthern components. 

There has been elmost no systemutic examination of the 
kinds end cistributions of popular attitudes which are 
coujputible with the maintecnence of federalism in govern- 

oe . * =) ’ ' i ; tll se Ws cy | “ fe : 5 ie a " z= i Sy ere & Bia ice 
ment. Some years égo J. A. Corry spoke of the "stresses 


ene conflicts" in the Canecien federel system "Which need 
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to be negotiated and compromised (by the governments) 
in ed hoc arrangements, perticularly where the electorates 
to not seem disposed to sey clearly whether they are 

13 
feaers],.07 sanitary in spirit". Does contemporary 
co-oper: tive federalism recuire widespread popular 
attitudes which are prasmetic end equivocal as to the 
appropriate level of government for carrying out 
particular public responsibilities? It seems likely 
that if the prevailing attitudes ceme to be that one or 
the other level was more levyitimate in respect to all 
the public activities believed important the federation 
could not long survive. If there were a consensus 
throughout the country ebout this matter the system might 
either in a peaceful and orderly way disintegrate or 


evolve into a unitary state. It is more likely, however, 


thet no such agreecnent will be established and if the 
conirticts about lesitimacy ere sushed tao the Limits we 
have a'lrecipe for civil war", 

It°is “comuon to essign the political’ parties 4 
central role in the méintenence of federel systems. The 
usual enelysis in Cenade enc the United States has been 
thet these unions can be sustiined only if there are 
ie 
country-wide parties drawins strength from ell rerions. 
In exemining eight established federations the American 
political scientist Williem H. Riker eddresses himself to 
the cguestion "wet weinteins federalism?" end 
systematicelly dismisses-the arguments that the crucial 
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duel citizen loyalties or the existence of cessident 
WD 
provinectal patriotism. He \coneludes: 
" Whatever the generel socizl conditions,if 
any, thet sustein the federal bergein, there 
is one institutional condition that controls 
the nature of the bergain in 411 the instances 
here examined and in «ll the others with which 
Loin fetilier.  Thisiis tie strucuure Of aune 
party system which wey be regarded as the main 
varieble intervening setween the background 
socigl conditions and tne specific nature of the 
federal bargain." +° 
feeording to Riker's analysis, a federation is 
centralized or "peripheralized" to the degree that 
"the parties organized to operate the central govern- 
ment control. the parties organized to operate the 
iy, 
constituent governments", Although federal- 
provincial péerty relationships heve received little 
13 
systemetic attention in Coneda, our tentative 
conclusion is that the federal end provincial 
executives workiag in isolation or in collebore tion 
heve assumed the cruciegl role in effecting cnenges in 
the political system. On the other hand, as we point 
out in the. lest Chanter of the study, the influences 
toward federél-—vrovinciel integration to which the 
executives are subjected ere net reinforced by 
corresponding pressures on the perty organisetions 
end because of this it mey be thet co-operstive 
federslism vill fril. 
The preceding briel inelysis of the sociology 
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that “executive federalism™ cannot realistically be 
considered in isolation from the other influences 
impinging on the maintenance of federal institutions. 
The underlying assumptions of this study are that 
federel systems, like other institutions, must have the 
capacity to adapt. to chenging circumstances if they are 
to survive end that it is more doubtful than most of us 
would have believed a few years ago that the Canadian 
federation can develop the necessary resources of 
adaptability. For analytical purposes, we make a 
Gistinction between two kinds of processes of evolution. 
The first we call "devices of adjustment", the 
procedures by which the respective powers, resources 
and responsibilities assigned to the federal and 
provincial governments by the original constitution 
are dynamically redelineated as new circumstances 
arise. The second catesory of processes is nemed 
tdevices of erticuletionN", the procedures gaat 
which the ectivities of the two levels are related to 
one another by their respective executives. It seems 
reasonable to believe thet a federal system could not 
under modern circumstences survive unless it developed 
resources of flexibility through both kinds of devices. 
We heve only crudest of measures to determine whether 

a federation is responding effectively to the demands 
made upon it. In a negative sense one might judge that 
the resources of adéptapility in a perticuler federal 


system were being strained if any or all of the following 


es 


2 eect rtd Eto Ab his r8ba'2 Ae eas | 


~~ 


“aie ‘ PF . “oD a” 4 Yb: 
j Set, Sts (bitte edad LS Pro tise’ s - ‘aakiecobir 2 


ioOrO Ost t nate exe f bsadbor - 


faabse of Jtoliqsd | 
96 aoe pik: De Cag Or it Sa | . y 

Se) ENE OR, Mieid AW ISR OOD STG at Aes) bers owdwasre ont 
- es . aa aD i" ; m ae mi es caus ; I : - : " : a iL 
Yi } MF fa os ’ tv . Mm oh BY % V tc > JAE ; mie i i Vi 4) sitvow ar 


- 7: - 5 ; 


oe | (© rte) Om a Las ; ‘OAT ty y OLE ¥aD myo aor expat 


Le L's ~ oak j ; cecdvye “yf sole wo ag Py f et ea 
a ho wg at tt £4 Lar : ee £0” oN. f J larg sha ‘ 
s - - io 
of Ph e. g ny ' i, Ve " ¢ $ w>4 7 
| f n { bee 4 i st if Ta Oe 4 & i 
i ‘ 
yt if ; = r « r top ee 
, en | c pit oo SW. oe! ry ant by 
a Ww 
¥ =< i x st = 
‘ * BoOATITOR AS ep cy Urey : NQmrormer Vu ae 3 ie A cae eae ; i, 
, fOCOT 5 fog svijseqeoy alt “oldw et geushbesodg 
Ff i 4 ' 5 S ' 
a ¥ é ‘ i) 
Pa . ae | ; ie BI pe . ee : - 
Tie , DOA ERER aol Tidketogest Ba8 
’ r 7 iy j ta i a ‘ is i 7 ye 
{ jit i 


DLC: etd, VI Bt eiro roy i. ae 


' <a 
’ oe f bf Tat ° rey wg - ’ . Fr { Cae ee Pr tae if mr : a * ha : 
ed at é2 Wor 2s OSs sontiober Ti isokmasnys sti 
f E ' 


oro 
> 
- 
eal 
J 
pa 
“ 
- 
{ 
~~ 
4 
— 


fs ‘lo geotveh® 


yy ; ; a 


; ' r ' Oud : et ‘yg ang qo bite 
’ ‘ ; , ; Yl 
j € (aot The? ve 
* ) me 
| oh + OF Noo wevaye Ineshet s 2.29 etek fed 


~oe FY , : 
eee ae eae?) ae . OF mg YP hd ta txot't 
- 
"Om tamu <« ee =e abe es , Ser. 
. ASTORY aNtniyieseb 6s astiigenm ta Paehars 


are ene « + . | i 
2ekse® sid ag %48V L360 1 ta 


“as ov } 7% 


,% ; ot «, ; : +. Z 
Sete . AN anos agen bins ie 


LS 


circumstances existed: 

First, none of the politicel perties was able to drew 
significant strength from ell regions of the country. 
In eny federation much of the political conflict at 
the federal level will revolve about divergent 
regional interests. However, when at least one of 
the parties comprehends these interests tolerable 
compromises can ordinarily be worked out through the 
procedures of intra-party accommodation. When no 
such inclusive party exists these procedures cannot 
be used for this purpose. 

Second, there ere widespread public attitudes which 
attribute the deprivations that people feel strongly 
Bs aay ae inherent nature of federal institutions. 
Federations, bike other humen institutions, can 
survive only if people regard them as legitimate. 
HOLT, most of the politicelly influential elements 
of the country come to seek their objectives 
exclusively or almost exclusively through one or the 
other levels of government. Such a situation 
attenuates the tension between country-wide and 
regionzl interests necesséry to the maintenence of 


federalism. 
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NOTES 
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Friedrich 
3 Men end His Government, McGraw-Hill, New York, 1963, pp.594-595. 
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A ii. J. C. Vile, Ihe Structure of American Federalism, Oxford, 1961, p.199 
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"Decision-Making in a Federal System" in Federalism, Meture and Emergent 
Arthur W. WMecmehon, Editor, New York, 1955, p. 363. 


Concitional Grents eno Canéaian Federalism, Canadian Tax Paper No. 32, 
Canadian Tax Foundation, Toronto, 1963, pp. 37-A4Z. 


One of the most distinguished efforts in this direction is the Little, 
Brown Series in Comparative Politics under the Editorship of Gabriel 
A. Almond, Jemes S. Coleman end Lucian W. Pope. . See particularly 

The Civic Culture by Gabriel A. Almond end Sidney Verba, Princeton 
University Press, 1963, end the abridgmentander the seme neme in The 
Little, Brown Series, 1965. 


Williem S. Livingston, Federelism snd Constitutional Chenge, Oxford, 
the Clarendon Press, 1956, p. <. 


"The Centralized Federal Republics of Latin America" in Essays on 
Federalism, George C. S. benson, Martin Diamond et al, Institute 
for Studies in Federalism, Claremont, California, 1961, p. 93. 
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Professore Vincent Lemieux and John Meisel are underteking a study 


of the biculturésl aspects of certain non-governmental associstions . 
in Cenada for the. Royal Commission on Bilingualism and Biculturalisn. 
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"Constitutional Trends and Federalism" in Evolving Canadian 
Federalism, A. R. M. Lower , F. R. Scott et al, Duke University Press, 
B75) Ps. LAL. 


See, for example, Herbert Agar, The Price of Union, Boston, 19502 stom 

a presentation of this hypothesis 6s it relates to the United States. 

In Cansde Frenk Underhill hes been the most persuésive apologist for 

the bi-national perties. See In Search of Canadian Liberalism, Toronto, 
1960, enc The Image of Confederation, The Massey Lectures, 1963, 
Canadian Broadcasting Corporation, Toronto, 1964. 


alism: Origin, Opersticn, Significence, Little, Brown, Boston, 


Federal 
1964, particularly pp D-1L50. 
He, 136. 
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NOTES (continued) 


For one of the few systemetic efforts in this direction see 
BE. #. Bleck, Federél Strzins within a Conadian Party, Paper 
presented to the Canadien Political Science Association, 
Cherlottetown, 1964. (iawimeo). 
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CHAPTER & 
Post War Cenadien Federzlism. The "New National Policy". 

Between about the middle of 194z end the end of the 
iuropean Var the Government of Canada devised and 
committed itself to en inter-related group of prograimmes 
and policics for domestic reconstruction in the post-war 
period. These initiatives were so comprehensive in scope 
thet, teken together, they can reasonably be regarded as 
a "New National Policy" comparable to the original 
Nectonal Policy “or S78. 

By the beginning of the First: World War the social 
énd economic objectives of the Confederation settlement 
6nd the National Policy had in the main been achieved - 
the West had been acquired by the Dominion and settled, 
the country hed been linked by transcontinental railroads, 
& tiuriving end highly-protectea commerciel and 
menufacturing sector had been established. In spite of 
the controversies surrounding the Ontario schools end 
military conscri;tion issues, the War committed most 
Canadians’ to an cver-ridinge objective. "The return of 
peace, however, left the country without importent 
purposes to be realized through Tederal leacersniprend 
in “the 19208 proviticisl end recional interests were 
more dominant then at ary time since Confederetion. 

The decade of the Greéct Depression failed to proauce 
a2 connitinent to comprehensive néetionel reforms ¢nd in 
the desverate circumst:nces of the time the reactions of 
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Ee 
and confused. 

From the eerly déys of the Second World Wer until its 
conclusion, elected end appointed officials of the federal 
government devoted @ considerable amount of time and 
energy to planning for the post-wer domestic reconstruction. 
Those involved were determined thet the social and 
economic conditions of the Depression should not recur 
end & conjuncture of events and currents of thought end 
sentiment made it seem both possible and desirable to 
commit the Canadien people to a4 set of co-ordinated 
national objectives in the post-war period. The 
experience of the war hed revealed the productive 
potentials of the Canedian economy under federal 
direction. The perspectives of Keynesian economic 
analysis sug;,ested to the senior officials of the 
civil service thet the federal government might move 
effectively to ensure high and steble levels of 
employment and income within the fremework of the 
orivate enterprise system. Humanitarien sentiments 
fostered by the deprivetions of depression anda wer 
combined with seemed to pe the economic need of 
guaranteeing high levels of consumption expenditures 
in the post-war period to méke more ambitious ‘schemes 
of income-meintenence thin hea previously been 
seriously considered in Canada appear both feasible 
and.epprepriate.. The, successes ofp ihe War oc. ine. 
the background of the. obvious.failures of. the 


Depression hed wiede aggressive fedevel lesedership 
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seein the necessery precondition of progress and the 
bélence of buresucratic vigor end competence was 
heavily in fevor of the federal government es sgainst 
the provinces. These énd other factors were fevouréeble 
to ambitious federal plens for domestic reform. This 
oléenning wes intensified es the Buropean conflict 
reeched its conclusion and culmineted in several 
importent pieces of legislation enacted in the 
Parliementery Session ot 1944, The White Paper on 
Fmployment ena Income issued by the Minister of 
Reconstruction in April 1945 end the so-called "Green 
Book" proposéls presented to the provinces by the 
federel government et the opening of the Conference on 
Reconstruction in Mey 1945. 

Federal activities in post-war planning prior to 
the 1944 Session need be mentioned only briefly. On 
December 9, 1939 a Cabinet committee on re-establishment 
and demobilizéstion was cre:ted and its terms of 
reference were extended to include ell oheses of 
reconstruction by Orders-in-Council in Februery and 
October 1941. A House of Comnons Committee on 
Reconstruction end Re-esteblishnent wes established in 
194zZ2 eno continued its work through the two subsecuent 
Sessions. In 1943 a Seni te Comaittee on economic 
re-esteblishnent end soultl security was set up and 
there. wos. also. urapeciz.t: liouse of, Com:ons. on Social 
Serurity in-1943. ana 1944... Prom Jo4ls onvierd 


neticnal heelth insurence v.as under discussion by the 
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Dominion Council of Heelth and in 1944 an Advisory 
government presented a report including a4 draft bill 
for = country-wide olen of health insurence. These and 
other plénning ectivities began to tuke more concrete 
fori in severel enactinents sponsored by the government 
in the 1944 Geszion of Parliement. 
The Session of 1944-45 

The Session of Parliament which begen on January 
<7, 1944 8nd wes prorogued on Januery 31, 1945 saw the 
enactment of several importent pieces of legisletion 
providing for post-war domestic reconstruction. The 
Speech from tne Throne asserted "while the post-war 
objectives of our external policy is worlc security and 
general prosperity, the post-war objective of our 

*, 

domestic policy is social security and human welfare". 
Thus: 

"...plens for the estaplishment of a national 
minimuin of social security and human welfare 
should be advéenced @s rapidly as possible. 

Such «~ nationéel minimuin contemplates useful 
emoloyment for ell who are willing to work, 
standards of nutrition end nousing adequate to 
ensure tre heelth cf the whole populetion, 
ana sociel insurence egeainst privation 
resulting from unemployment, from accident, 
from the deeth cf the bread-winner, from ill- 
health ena from old age." 3 
Such # programe would revuire plenning which wes defined 
in terms of the three inter-reléeted reyuirements of the 
Pehahilitation ‘Into Ccivilien Life of former members of 
the Armed Forces, the reccnversion of the economy to 


peace-—ltimeconditions so thet there woulc be employment 
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for €11 those able and ane to work end the provision 
of vericus kinds of sociel ineureace ageinst major 
hazards. More specifically, the Speech from the Throne 
promised federal leadership in establishing a 
comprehensive system of social security and health 
insurence to be worked out in collaboréetion with the 
provinces, an integrated system for veterans! 
rehnebilitation and the extension of housing legislation. 
The Speech comuitted the government to creeting three 
new Departments to cerry out these new federal 
responsibilities - Depertments of Reconstruction, of 
Veterans! Affeirs end of Health and Welfare. 

The major legisletion related to post-war domestic 
reconstruction enacted in the 1944-45 Session méey be 
outlined briefly: 

1. The National Housing Act provided for both federal 
loens end federél guerentees of other loans for those 
wishing to builu residences for their own use, 
guerenteed loens for rental housing and for home 
improvement end extension, grants to municipélities to 
acquire lend for slum clesrence end federal. initietive 
in stimuleting reseerch in hnousins end community 
plenning 

ze The Femily Allowence Act proviced for ellowances 
for the children of resicents after July 1, 1945 at 
yates renging from.35.00 for € chile under siz years to 
£8.00 for children between their thirteenth and 
sixteenth birthdéeys. 


3. Umder the Agricultural Prices Support Act a 
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federal egency was established with wide powers to 
prescribe, with the approval of. the Governor-in-Council, 
the prices which the government would pay for 
agricultural products and to dispose of the products so 
ecguired. Other legisletion made similar provision for 
fisheries products. 

4- An Incustriésl Development Bank with an euthorized 

. illions | 
capital of ya25/ to be subscribed by the Bank of Canada, 
wes established for the purpose of providing funds for 
enterprises who woulc otherwise have hed trouble 
securing capital. 

5. Under the Farm Improvement Loans Act provision was 
meade for federsel guerentees of thtarnedielc cena end 
short-term loens for égriculturel improvement. 

6. An Air Transport Board wes established with 
reculatéry powers over civil eviztion. 

7. A Department of Reconstruction was esteblished with 
wide powers of co-ordinetion to ensure the smooth 
trensition to peace-time circumstéences. 

8. & Department of National Health and Welfare 
matters was creeted to discharge the responsibilities 
of the federsl government in these matters. 

9. <A Devartment of Veterens!' Aficirs was Bea 

The White Paper on Employment end Income 
The White Paper on Employment end Income presented 
to Parligment py the Minister of Reconstruction in April 
1945 is the most coherent and closely reasoned setate- 


ment of the New Nationel Policy made by the government. 
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The White Paper dealt very explicitly with what it 
célled "the initial period of Reconstruction" defined 
es the time between the ending of the European War 
and the cessation of hostilities in the Pacific, and 
much more broedly with the post-war period. It is, 
however, these latter perspectives which are our 
concern. here. 

The White Paper committed the federal government 
to ensuring a high end stadle level of employment and 
income after the wer. This aim wes not only to 
"pervade" all federal economic policies but "must be 
wholeheartedly accepted by all economic groups end 
Organizations as a greet national objective, tran- 


scending in importance ell sectional end group 
5 


« 


interests", The White Paper proceeded straight- 
forwardly in terms of ‘the Keynesean analysis which 
postuleted thet remunerative employment and income 
are generated by the expenditures made on exports, 
on privete investment, on cunsumption énd on public 
investment. Specific suggestions were made as to how 
the government would act so as to ensure adequate 
levels of expenditure in eech of these categories 
efter the Pacific War ended. 
3 «baport Trade. 

The White Paper looked to en expansion of world 
trade so thet Cenadé and other countries might 
increase their exports. This resultould be pursued 


by the government through interne tionél ection towsrd 
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"the reduction and restriction of trade barriers, 
especially trade barriers of en erbitrary end 
discrininetory type". The exptension of multilseteral 
trade élso required the comparetive stebility of 
exchange rates and a cessation of the competitive 
depreciation of rates which hed so aggravated the 
world economic situation in the 1930s and the 
government pledged itself to co-operéte with other 
nations to this end. 

<-e Private Investment. 

The White Paper committed the government to 
policies making for ae high level of private investment 
in the post-war period. Tsxetion which in wer-time 
was designed to discourage such investment for other 
than war purposes wes to be reduced end in perticuler 
government policy was.to "minimize taxetion which 
contributes to e hisher level of production costs", 

A monetary policy encouraging low interest rates énd 
"the investment of funds in productive capital 
eontributing to employment" were to be uncertéken. 

The Industriel Develcpment Benk creeted in 1944 would 
provide credit for the establishment and expansion of 
enterprises which had previously been unable to get 
adecuete finencing from privete institutions en’ under 
the Ferm Improvement Loans Act governnent-guerenteed 
bank loans would be availeble to meet the needs of 


fermers for capital. The provisions cf the National 


Housins Act of 1944 would provide for verious kinds of 
ee ee 
federal essistiznce to stimulate residential 


construction and slum clearence. 
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3. Consunotion Expenditures. 


The White Paper committed the government to 
ensuring — high level of consumption-expenditures 
throush other measures to encourege employment end 
through various socisl security plans, some to be 
undertaken exclusively under federél control end 
others in collaboration with the »vrovinces. 

4- Public Investment. 

Although the White Paper recognized that the 
"deliberete use of public investment expenditures eas 
a permenent instrument in employment policy" héd never 
been uncerteken anywhere in the world it wes suggested 
that progress might be made along two lines: 

First, the federal government would itself under- 
take to plan in advence @ "Shelf" of "desireble 
Dominion projects" which would be undertaken when 
employment conditions made this desireable. The federal 
euthorities would encourese the provinces and 
municisalities to participete’ in simllsr kinds” of 
advence vlenning end to co-operate in the counter- 
eyclical timins of cepital expenditures. 

Second, the federal government in colleboration 
with the provinces would implement a new Dominion 
policy of expenditure on the cevelopment and conser- 
vetion of natural resources with speciel ettention to 
those exvenditures which might be varied in eccord 
with income énd employment levels. 


In the field of public expenditures, the White 
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Peper élso comnitted the government to the development © 
of the natural resources of the Yukon énd the Northwest 
Territories end to a "planned pattern" for the develop- 
MencrOorsecrvil evietion:s 

In lucid language the White Paper explained 
the general economic rationsle of the New National 
Policy end the kinds of policies the federal government 
had eccepted to attain ana ensure high and stable 
levels of income end employment. With the ending of 
the Wer in the Pacific being imminent the government 
turned to makings its projected policies more detailed 
and explicit and these were presented to the provincial 
leaders at the opening plenary sessions of the 
Conference on Reconstruction on August 6-7, 1945. 

The Dominion-Provincial Conference on Reconstruction 

At the Conference on Reconstruction convened by 
the federal government in the late summer of 1945 the 
directions suggested by the White Peper on Employment 
end Income were embodied in & group of Te Gra era 
proposals to the provincial éuthorities. Taken 
together, whet ceme to be celled the "Green Book 
proposels" looked forward to a more fundamental 
recelinection of the functional responsibilities, 
revenues end revenue sources betveen the federal and 
provincial governments than hed ever been seriously 


considered before. 


Unéer the federel plan the provinces would forego 


levying personel and corporate income taxes end 


HOGS St batytd oat afd 2 
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succession duties, apart from taxes on profits from 
logging and mining oper: tions, and would receive in 
compensation ennual unconditional subsidies from the 
federal government. These subsidies would be $12. 
Ger ieaplvas deereased Or increased in proportion to 
the value of the gross National Product as compared 
with 1941 but subject to an irreducible minimum ecual 
to %12. per capite of 1941 populetion. 

Public Health. 

The federal government offered to share with the 
provinces the costs of a comprehensive health 
insurance plen to be implemented in steges énd when 
fully developed to include general practitioner 
services, hospital care, nursing care, specialized 
medical end nursing care, dental services, leboratory 
end X-ray services end phermeceutical drugs. The 
federal sovernment wovld vey to each participating 
orovince @ besic grent of one-fifth of the estimated 
costs of each cless of service and one-helf of the 
eetuel costs of providing each class of service with 
the limits that the totel federal ‘contribution should 
not exceed « schedule for each service adooted by the 
federel government or s meximum of |12.96 per capita 
when the complete slen was developed. 

Along with its proposed contributions to heslth 
insurance, the federal sovernment offered to give 
finencigl essistence to provincial heelth services in 


two forms: 
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(¢) A grou: of eight specific health grants for 
specific purposes would be paic including those 
relating to professional training, research, mental 
illness, tuberculosis, venereal disease end crippkd 


children. 


(b) In those provinces entering the health insurene 
scheme the federel government would assist in hospital 
construction by loening inoney to the provinces and/or 
local authorities at 6 rate "equal to, or only slightly 
above the costs of such loans to the Dominion" and 


that the interest end amortization on such loéns might 


other specific federal heelth grents. 

sociel Security. 

The federél governinent made four major proposals 
in the field of social security: 

(a) The Dominion woule essume the exclusive 
responsibility of paying a 430. per month pension to 
all residents, of Canada. 70 years of eee end over 
without a means test. 

(>) The Dominion would pay to the provinces up to 
50 ver cent.of the cost.0f olavece assistance sensions 
to a maximum of 430. per month for. persons oP ce to 69 
yeers of «ge who met the recuirements of provineielly— 
administered mesons tests. 

(c) The federal goverament woulo assume complete 
responsibility for uneinployment assistence to persons 


who were employsble but who were unehle to obtzin work 
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end whose benefits under the existing unemployment 
insurance scheme were exheusted. 
(d) The federal unemployment insurence scheme would 
be extended to cover eventuelly all employed persons. 
Neturel Resources Development and Public Investmert. 

The Green Book proposels suggested the necessity 
of a very lerge amount of public investment in the 
conservation end development of agricultural, forestry, 
mining end fishing resources, The government was 
willing not only to expand its activities in these 
fields within its own jurisdiction but also to enter 
into specific agreements to assist the provinces in 
such metters as th: conserve tion of agricultural and 
forestry resources, the construction of e trans-Canada 
highwey end the building of roads and airports 
faciliteting resource development. 

The federél government proposed that the 
provinces énd municipelities co-operate in the timing 
of their public works for counter-cyclical reasons. 
Under the federal proposéel these governments would be 
given plenning grents to survey their needs in this 
respect end would receive up to 20 per cent of The 
costs.of postponeble prajects if these were executed 
in eé period designated hy the Dominion éuthority. 

Before the Conference adjourned on August 10 it 
wes evident thet the leaders of the Quebec, Ontario 
enc Alberta governiments took issue with the federal 
vision of the post-war future on grounds of 


funéenentel constitutionel principle. Prime Minister 
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Drew of Ontario speaki herore the detailed federal 
proposuls were presented to the Conference spoke of 
the necessity of provincial fiscal eutonomy and of a 
clesr-cut "redefinition end reallocetion" of both 
taxing and edministrative powers between the two 
levels of government - a general point of view quite 
incompéetible with the persvectives of the New 
Netional Policy. The later debetés of the plenary 
sessions of the Conference on April «<9-May 3, 1946 
were &élmost entirely given over to discussions of the 

psyments to be received by the provinces for "renting" 
the personel income, corporstion tax end succession 
duty fields to the Dominion rather then the much 
broeder issues reised by the Green Book proposals. 
In the meentime the federel government hed agreed to 
modify its preliminary financial offers in several 
respects, among which were the following: 

ls «The .tax, rental, payments for exclusive access 
to the direct tax fields would be $15.00 per cepite per 
year. 

ze Provincial taxes on logging or mining operations 
would be recognized as deductible expenses for federal 
income, tax purposes 

3. The Dominion agreed for the duration of the 
agreement not to raise its speciel excise taxes on 
gasoline, amusements end pari-mutuel betting except 
in the-event.of a national emergency. 


4. The federal government would refund to the 


provinces half of the net corporete income tax collected 
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from companies generating or Gistributing electricity, | 
gas or steam. 

At the end of the Conference it was apparent thst 
tne federal authorities were unwilling to accede to tle 
heavy fiscal demands of Ontario. At no time did the 
government of Quebec state with eny precision the 
circumstances under which it would be prepared to rent 
the three tax fields. 

Ihe Rationale of the New National Policy 

The post-war reconstruction policies of the federal 
government conteined four inter-related elements: 

First, the federal authorities would assume the 
primery responsibility of ensuring high end stable 
levels of employment and income. At the Conference on 
Reconstruction the Minister of Finance asserted that 
this responsibility would be cischarged: 


hy, oF( Ly) by aehdeving “the best possible 
agreements with other United Nations in the 
field of economic relations, agreements which 
would encourage and permit the expansion of 
world ‘trade and full use of “our resources; 

(2) by pursuing fiscel and other policies which 
will create favourable conditions within which 
the initiative, experience and resourcefulness 
of privete business can contribute to the 
expension of business snd employment; Co oy 
so méneging its public investment expenditures 
and meking: it Pinenedelly advantageous “to 
provincial end municipsl governments so to 
manege theirs, thet they will contribute to the 
step iiety end not to the instebility of 
employment; further to direct these 
expenditures to the development end conservation 
of our naturel resources, improving thereby the 
opsortunities of the Cenédian people ena the 
finencizl positon of the provincial governments 
who edminister them; (4) by maintaining and 
stebilizing by a comprehensive system of old ége 
sefurity, incomes which ere largely spent on 
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consumption ana by contributing thereby to 
the heelth, welfere end productive capacity 6 
of the Cenadien people and to their employment." 


second, the federal government would have 
exclusive access to | personal income taxes, corporate 
taxes end succession duties. The Minister of Finance 
put. it in these terms: 


"The continuing expenditures arising out of the 
war Will be heavy. National progress and the 
fulfillment of necessary internéetional 
commitments both require the Dominion Government 
to undertake s large programe of national 
development end netional welfere. It will clearly 
need to meke full use of its power to impose 
national texes on personal incomes, corporations 
énd estates. Its revenue needs will be so great 
that the duplicetion of these taxes by other 
governments woula seriously restrict enterprise 
and output and would jeopardize Caneda's employ- 
ment programme." 


Exclusive access to these tax fields was necessary, 
argued the Minister, not only because of the expected 
high levels of federal expenditures but also in the 
light.of .the.demends,of, counter-—eyclical riscal 
policy. The Minister asserted: 


NAIL taxes affect the volume of spending, but 
iacome end corporation tax rates, and changes 
in these rates, also heve é@ vital bearing upon 
the incentive to produce and to undertake 
capital expansion. It is therefore importent 
thet these texes be levied exclusively by the 
Dominion Government. It is the only government 
which, beceuse it cen buaget for the whole 
business cycle, is able to set rates in such 4 
wey as to contribute to a high and steble level 
of employment." 


Further "Exelusive jurisdiction over taxes on incomes, 
corporations end estetes is élso necesséry in order to 
protect Canadien interests abroed. With divided 


euthority it is aifficult to conclude reciprocal 


+ iad tine i nemirevo: 4 pers sk a - ebrbpe? 


“sere eoxsitt smo ott Is ia oF Peenss- ove 


a 


“parent? to, soFatn neh off .eetoul 


iv { 
MOLo bine 


-')) . geomeorh ge as 
. : nt, : : 
°, @F *3b20.n! 


ae seal eaaun wr 


agreements with other countries which will prevent 


10 
double taxation of Canadian incomes and estates. 


Third, the federal government would assume the 
initiative in the establishment of a comprehensive 
system of social security, including health insurence 
end income-meintenance plens for the aged end 
unemployed and family allowances. The Minister of 
National Health and Welfare summarized the 
justificetions for these mezsures: 

"A néetionally béesed and nation-wide social 
security system cen strengthen true Canadian 
unity. It is the practicel expression of our 
comion interest in protecting the individual 
egainst economic hazards beyond his control. 
The government believes that the social 
security proposesls which it is putting before 
the Conference would méeke a threefold 
contribution. They woula provide a network of 
protection for the Canadian people that 
justifies itself on social and huméenitarian 
grounds. They would provide én importsnt 
degree of protection to buttress the nation's 
economy as a whole in times of stress and 
strain. Less tengible, perhaps, but in some 
ways most important of ell, they would make a 
vital contribution to the development of our 
concept of Cenadian citizenship end to the 1B 
forging of lesting bonds of Canadian unity." 
Fourth , the federzl government would essume heaévier 
responsibilities then before in ensuring the adequacy 
and“stebitity of provincial revenues’ by annus! per 
cavita grants related to the level of the Gross 
National Product. By making the payment of these 
gronts conditiorlén the provinces "renting" the 


personel income end corporetion tex end succession 


duty fields,,the, federal euthorities of necessity 


34 


a hteoW teasers wg Lewes tt ce 


AV Ee catlistignon | * ee ES 


: 


ead Laem 
Pompeo 


vy pete 
ony 


ities 


w gion 


be 


decided to forego meesures of inter-provincial 
equalization as recommended oy the Rowell-Sirois 
Commission énd embodied in the fiscal arrengements 
prevéiling from 1957 onward, conditions which would 
attract the most prosperous provinces to remain out 
of these fields would slmost inevitably frustrate 
such equelizgetion. 
The New National Policy assigned the provinces 

a subordinate role in the Canadian federal system. 
The retionéele of the proposals wés to mobilize the 
efforts of Cenadians in the fulfilment of well-defined 
social and economic objectives and, as war-time 
experience seemed to demonstrate, this mobilizéetion 
coulc, come about only through the dominence of the 
federel authorities. Prime Minister King expressed 
the preveiling mood in his opening speech to the 
Reconstruction Conference: 

"The lessons of wer have taught us the vital 

importéence of co-operetion in an effort to 

reach @ common goal. Without unity there is 

frustretion. Now that we are coming face to 

face with the problems of the post-war years, 

the need for unity énd co-operation is not less 

then it hes been, from some points of view it 

is greater. The enemies we shall have to 

overcome will be on our own Canadian soil. They 

will meke their presence known in the guise of 

sickness, unemployment end went. It is to plen 

for a unified campaign in Céenade against these 


enemies of progress thet we,heve come together 
at this SOMONE egg ewe ete aaane a aeoe K 


To realize these objectives it wes proposed that the 
provinces go into what the Prime Minister celled e 

"partnership" with the Dominion. However, the terms 
of this new reletionship end the design of the post- 


war future were to be formulated by the federel 
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euthorities. Although provincial representzetives had 
perticipsted in the Advisory Committee on Health 
Insurance and there hed been some consultation with tle 
provinces by the House of Comuons Committee on 
Reconstruction, the comprehensive and detailed Green 
Book proposals were accented es federal policy with 
little involvement of the provinciel administrations. 
These propossls were mede evailable to the press some 
hours before the provinciel leaders had seen them and 
the casual way in which the Prime Minister dealt with 
this inadvertent slight to the provinces reveals the 
dominent position the federal government assumed in 
defining the situation and desisning the shape of the 
post-war future. Between the opening of the Conference 
end its adjournment sine die nearly nine months later 
the federal government made concessions to the 
provinces in the direction of increased per cepita 
grants end the offer to withdraw from certéin tax 
fields. However, the Green Book proposels were 
presented as e "package", and at the end of the 
Conference the federal euthorities had proved 
unwilling to eccent eny essential modification in 
these prooosels. 

The federal government believed thet the New 
Nationel Policy coule be implemented without explicit 
constitutionzl chenges. fccording to the new 
directions, the exercise of the federal soending 
power would permit the federel euthorities to uessume 


the role of leedérship ena co-orainzetion in respect 
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to meny matters within provincial lerislative 
jurisdiction. It was believed possible that the 
federel government could obtein exclusive access to 
the personal income, corporation end succession auty 
tax fields through agreements with the provinces. 
There was confidence in the possibilities of 
constructive federél-provincial collaboration in 
metters renging from the enti-cyclical timing of 
public works to vocationéel treining to the marketing 
of agricultural products. Thus in the mejor 
promouncements of the New National Policy there was 
an implicit denial of whet was axiomatic emong those 
who favoured reform in the previous decade —- that 
reform necessitated explicit constitutionel chenges 
enhencing the power of the federal government. In 
J. A. Corry's terms the post-war stretegy was ie 
"turn the flank cf the constitutional issue", 

the issue which hed so pre-oceupied those concerned 
with Canadien federalism in the 1930s. In the policy 
statements of federal officiels in, 1944 end, 1945 the 
constitutional anzlysis was somewhet beclouded by the 
circumstances thet under the British North America 
Act as judicially interpreted the federal covernment 
hed the authority to exercise what were normelly 
provinciel powers in dealing with the economic end 
other dislocetions resulting from the Wer, end it wes 
cleer thet the government wes determined to exercise 
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to determine unilaterally the pece at which the 
Deece-time civision of legislative powers was to be 


restored. However, there cen be no coubt thet a 


) 


basic éssumption of the new version of Cenadian 


rv 


federalism wes thet the dominence of the federal 
euthorities could be perpetuated after the exercise 
of emergency powers hea been ended. 
A Digression: Federal Policies toward Culture. 

The New Netional Policy as it emerged in 1944 and 
1945 dealt almost exclusively with the economic shepe 
of post-war Cénede. However, in the early post-wer 
years there grew uo wrat one might reasonably call a 
péarellel deménd thet the federal government should 
éessume leecership in cultural development. There had 
been from time to time federal involvment in these 
matters. The National Museum had its origins in the 
pre-Confederetion period, the Public Archives were 
established in 1872 and the National Gallery in 1880. 
A 193Z enactment of Parliement provided for the 
establishment of the Canadian Radio Broadcasting 
Commission with the dual responsibility of providing 
a national broadcasting service end of supervising all 
broadcasting in Canade. In the seme year the National 
Research Council opened its first scientific 
laboratories. A Netional Film Board was esteblished 
in 1939 and in 1941 wes given the responsibility for 
the vroduction and distribution of films. In spite of 


these end other federal initiztives, there was nothing 
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that could be called a co-ordinated federal policy 
towerd culturél development. 

The Royal Commission on National Development in 
the Arts, Letters and Sciences under the chairmenship 
of the Right Honourable Vincent Messey wes appointed 
in April 1949 with broad responsibilities to report on 
radio ana television broadcasting, the work of the 
various culturéel agencies of the federal government, 
Canadien perticipation in internetional cultural 
activities and reletionships between the government 
of Cénecda end its agencies with nétional voluntary 
groups in the culturéel field. The Commission reported 
tc the government in Mey 1951. Much of the spirit of 
the Report was contained in two sentences justifying 
federal involvment in what some persons hed believed 
wes the provinciel field of education. 

"All civilized societies strive for a common good, 
inelucing not only meteriel but intellectueéel and 
morel elements. If the federal government is to 
rencunce its right to associate itself with cther 
sociél groups, public anid private, inthe eeneral 
educetion of Cenadian citizens, it denies its 
intellectual end morél purpose, the complete 


conception of the common good is lost, end ego 
as such, becomes < meterielistic society.” 


The Commission recomnended the creation by the federal 
governirent cf é "Council for the Arts, Letters, 
Hurenities end Social Sciences" with responsibilities 

for a Cenacien cultural solicy end for fostering Cenada's 
cultural reletions abroed through U.N.E.5.C.0. ena otler 
international culturel esencies. It was proposed that 
through the proposed Council end otherwise the federal 


ecvernment should vastly increase its support for 
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Vericus kinds of cultural Sete. A netional 

plen of undergracuete end grecuate scholerships was 
elso recommended along with annuel federal 
contributions "to sup vort the work of the universities 
on the besis of the population of each of the 
provinces of Caneda", 

‘part from the provision of university scholar- 
snips, most of the more important recomaendstions of 
wnat ceme to be celled the "Massey Commission" have 
been implemented. Per capita grents of 50 cents to 
the universities were provided by Parliament in the 
1951-52 fiscel yeur end this emount was progressively 
raised to the present level of $2.00 ver person in the 
provinces. The Caenede Council with responsibilities 
very much like those enviséeged by tre Commission wes 
esteblished in 1957 one was given 6 $50 million 


permenaent endowment fund end 6 ¢50 million University. 
Cavitel Grents Fund. ffter the election of the 

Libergl governient in 1963 more effective pléenning of 
federal culture] volicies wes-.provided for by grouping 
e121 federel aeencies releting to. these policies under 
the Gecretcry of State ead the incumbent Minister hes 
areressively workea for more extensive ana more 


eo-ordine ted federzl efforts in this field. 


The New National Policy 1946-1960 


The ecjournment of the Conference on Recon- 


as 


lie on May 3, 1946 demonstrated the 
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federal government's comprehensive end inter-related 
plens for creeting a nev pettern of finencial end 
administretive relationships between the two levels. 
However, from the time the Conference ended onwerd 
the federel euthorities sought end in meny cases 
obtained provinciél «greement on sea eater elements 
Ofjthe New Neticnel Policy. By thie process of 
piecemeél edjustment over the subseguent yeers many 
of the objectives formuleted by the federal government 
during the last years of the Wer had been wholly or 
pertielly reached. 

Fiscé] Arrengements. 

After the ena of the Conference on Reconstruction 
the besic; federal.stretepgy in fiscal metvters, pursucd 
witi only pertisal success, was to go further than in 
the originel proposals to design options meeting the 
needs of indivicuél provinces in én attempt to persuade 
then to rent the three direct tax fields. Also, 
inter-provincizl] egualization through unccnditionel 
fecerezl subsidies ceme to pley an increasingly 
important role in federsl-provinciel financial reletions, 
Public Bealth. 

In 1948 the federtsl government decided thet the 
failure of the two. levels to agree on a comprehensive 
reform of their finenciel end acministrative relations 
should not bevelloved te forestall federsl leadersnip 
sna financial éessistence in improving perticuléer public 
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he 
provinces. The Netional Health Programme of thet 
jeer provided for ten senerate but inter-related 
conditional grents, including one for hospital 
constructicn. As modified from time to time, these 
programmes heve continuec. 


The Hospital Insurance and Diagnostic Services 


Act enacted’ by Parlizment in 1957 provided for 
federal finenciel assistance to approved provincial 
hospital insurance plans. By Janusery 1, 1961 211 
provinces were participating in this programme. 
Social Security 

Under the Olo Age Security Act which ceme into 
effect on Janueryl, 195¢ the federel governnent 
assumed the total finenciel and administretive 
responsibility for paying pensions of &40 per month 
to sll persons in Caneda aged 70 or over who hed 
resided in the country for st least <0 years. This 
emount was progressively reised to ¢75. la 1965. 

In the perioca efter 1946 there was a develop- 
ment of three "ceatesorical" oublic assistence 
progremmes in which the federal government sheredc with 
the provinces the costs of pensions to perscns from 
65-69 years cf age, to the blind end to the 
Mpermenently end totelly disabled" who met the 
recuirements of provincielly-administered meens tests. 

Under the Unemployment Assistence Act of 1955 
the federsl government moves pert cf the way toward 


eccepting responsibility for the relief of 
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"unemployed employables" es recommended by the Green 
Book proposelis. The'Act provided that the federal 
suthorities would reimburse the provinces to the 
exteat of 50 per cent of the costs of general social 


essistence when the number of persons in receipt of 


— 


such essistence exceeded .45 per cent of the provincial 
populetion. This "threshold" provision was removed by 
a 1957 amendment. 

Neturel Resource Development end Trensportation 

In the post-war yeers the federsl government 

participated with the provinces in several ventures in 
the resource development end transportation fields. 
fmong the most importznt of these were: 

(a) The Ceneda Forestry Act of 1949 conferred on 
the Governor-in-Council the authority to enter into 
agreements with the provinces to essist them with 
verious activities in the conservéetion ond development 
of forest resources. Under these provisions agreements 
were concluded in respect to forest inventories, 
reforestation, forest fire protection and forest access 
roeds. In 1962 these egreenents lor particular 
activities were replaced by a composite agreement 
covering wider forestry functions. 

(b) In 1958 the federel governnent ineuguréted a 
programme of finencial assistance to the provinces in 
the construction of eccess roads to pleces where there 
were orospects for néeturicl resource development. 


(c) Under the Trins-Ceneda Bighuey fet of 1949, zs 
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encaded in 1956, the federal government contributed to 
the builGing of « paved two-lane highwey from St. John's 
to Victoria. 


(a) The Apricultura! 


Development Act of 1960-61 empowered the Minister of 
Agriculture to enter into agreements with the provinces 
to ceéel with the social ens oeeorie problems of 
unproductive agricultural arees. 

As well as the genersl programmes mentioned above, 
the federal government in the post-war yeers participated 
in several schemes for the conservation end development 
of natural resources with particular provinces or 
groups of provinces - the Meritime Wwarshlend 
Rehabilitation progremme, the South Sasketchewan River 
Irrigation end Power Project, the St. Mery's 
Irrigaticn Project, agreements under the Atlantic 
Provinces Power Development Act and other ventures. 

Although meny of the mejor objectives of the New 
National Policy hed been successfully pursued in the 
15 yeers after the Second World War, others had not. 
After the expiration of the Wer-time Tax Agreements in 
1947 the federel governient et no tive attained 
exclusive occupency of the income téx end succession 
duty fields, No progress ves mece in evolvine 
proceaures for co-ordineting the cépitel expenditures 
of federal, crovinciel end municipel governments for 

14 
counter-cyclicel reasons. The Green Book proposeéels 
for comprehensive pre-peicd heelth insurénce hed been 


implemented only so far as cére given in general 
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hospitels wes concerned. The federal government hed 
essumed only partisl responsibility for.social 
assistence to unemployed employebles. In spite of 
these deficiencies, however, Cenadian federalism 

hed developec in the post-war years in directions not 
entirely unlike those projected by the formulators of 


the New Netionel Policy. 
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NOTES 


For the best aveileble account of the development of Cenedian 
federéliscm up to the Second Werld War see Report of the Royal 
Comission on Deminion-Provincial Reletions, Ottewe, 1940, 
Book 1 #—in- Neb on Or this eablysis has appeéered The 
Rowell-Sirois Report, Book I, edited by Donela V. Smiley, The 
Cerleton Library No. 5, McClelland enc Stewart, Toronto, 1963. 


Bouse of Conimons Debetes, Jenusry <7, 1944, p. &. 
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Fmployment end Income with Speciel Reference to the Initial 
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Dominion and Provincial Submissions end Plenery Conference 
Discussions, ~ Dominicon-Provincial Conference, 1945, Ottawa, 1946. 
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CHAPTER 3 


Post-Ner Cenedian Federelism. The Attenuation of 
Fecerel Dominence. rae Pa 


Between the latter helf of the 1950s and the 
present the vigor end purpose which led to the 
formuletion end the subsequent pertial implementation 
of the New Nationsl Policy beceie weakened. A part 
of this can, of course, be explained in terins of the 
accomplishment of several of the objectives set 
forth by the federal government in 1944-45. How- 
ever, other developments contributing to the 
attenuetion of federal dominénce have tiken place 
énd in respect to meny importent Ha neaes the 
provinces rether then the federal authorities now 
hole the initietives «nd in other circumstances where 
previously the federal government hed a wide range of 
freedom of ection they must now seek the colléebore tion 
of the provinces. It is extreordinarily difficult to 
isolate the véerious influences working towerd this 
shift in the federal belence end almost impossible to 
assess the relative importance of eech in altering 
the respective roles of the federil government end the 
provinces. This Chepter ettempts en explinetion of 

he aettenu.tion of federél aominence es & background 
to the subsecuent enelysis of the procecures by which 
the Cenecien federal system nes adjusted to the new 
eilrcumstences. 

Deficiencies ia Federel Meonomic Policies. 


The coninznee of the federel government essumed 
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by those who formulated the New Netionel Policy end 
esti lished curing the Var end the subsequent decede 
cculd endure only so lons és this dominence achieved 
results which met populer expectstions. However, from 
the middle of the 1950s onward the country encountered 
é groud of economic circumstences which were not dealt 
with effectively. The following tebles illustrate 
these dificiencies in terms of economic growth and 


unemployment: 


Index Numbers of per capitée product ét constant prices 
(1958 = 100) for Ceneds snd selected countries. 


1955 1956 1957 1953 1959 1960 1961 1962 


Canéeda 9S SLO2 Malo TOO" LO) » EC ae ee 
Denme rk Pa 94 93 bOO% 106. iaalier) lige 
Frence OO). oS: LOO. LOes LOSE iG = Bn 
West Germeny 39 Oem 100° 100. Atiwei Ba 


United Kingdom 97 OO AOC ive GLO es) ete) 7 aL Gs 
United States TOS: 6 LOB 03. SOO R S05 a ol came ot salen 
Jepan 33 SYS RA CORDS Yh elG Mee! lay meaed Fc PBN PRIS 
Source: United Nations, Depertiwent of Seciel end 


Beononie itfeirs; Statisticel oftice, Statistics year 
Book, 1963, Nev York, 1964, Teble 170. 
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TABLE II 


Unemployed in Relation to Totéel Civilien Lebour Force 
in Canéede_in Selected Yeers 
Unemployed és 


LOCH CIVAiL Percentage of 
nen Loved he Lye Reece Civilien Lebour Force 
1946 163 Ag Sn . 3.4 
1948 114 4,988 Red 
1950 136 Stas 366 
Looe a Be) D9 3Kk, £9 
Be dees «50 59493 4.5 
1956 197 5,782 ay 
Loy <78 6,003 Ae9 
1958 Ade Cd, (ra 
1959 373 6,228 6.0 
1960. . L483 6,403 720 
1961 A469 | 6,518 sie 
1962 } 391 6,608 6.0 


Source: Cenede Yesr Book, 196¢ end 1963-64. 

Not only was the general perforiance of the 
Cenedisn economy unséetisfactory but the deficiencies 
had e different incidence on the various segments of 
society. Particular incustries remeined depressed and 
pressures on prices in some sectors of the economy 
co-existed with unused capacity in cthers. The 
relative prosperity had by-passed some groups entirely. 
However, it wes the differential regional impact of 
national policies which as in the past resulted in the 
most severe stresses on Canadien federelism. This 
aspect can best be illustrated by the regional rates 


of unemployment: 
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TABLE IIT 
1950- D4, EVEVE 


1955-59 averege 1960 
_(percentages percentege 


Atlantic Provinces 560 8.8 10.6 
Quebec EO 6.8 9.1 
Ontario borg ts 328 Duk 
Preirie 5 iineds oa U Z.1 Wan 
British Columbia wee 5.3 3.7 


Source: Finél Report of the Special Senate Comnittee on Menpower 


end Employment, Ottawa, Gueen's Printer, 1961, p. ll. 
The Keynesian economic analysis which in lerge 
measure provided the theoretical rationale of the New 
Nationsl Policy proceeded in terms of aggregates. 
Policies based on such éssumptions tended to be 
insensitive to the incidence of public policy on 
particular industries ana péerticuler regions. Jecques 
Parizeau hes thus evéluated federal economic policies 
in the post-war yeers as these grew out of the 
perspectives of tne White Paper on Employment and 
Income : 
"The fremevork of federal action uyon the economy 
had to be guite general, or to put it differently, 
national in scope. The emphasis wés on the 
variations in the total economic demand and large 
aggregetes. Regional discrepancies in growth and 
structurel bottlenecks were hardly consicered and, 


in fact, at times federsl authorities explicitly 
refused to consider them." 


In somewhet similer vein, Maurice Lamontéegne in his péper 
to the Study Conference on Netional Problems in 1960 
looked beck over the previous economic policies of the 
federal suthorities «nd suggested new directioas for 

the future: 


"Stsenation, infletion end unemployment heve a 
very importent regional and incustrizel incidence, 
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especially in Cenadé. Certain regions or 
industries grow rapidly while others sere depressed. 
Certain incustries may enjoy rising prices while 
others, et the same tine, suffer from relatively 
low prices. Some industries or regions may 
experience heavy unemployment while others suffer 
from « scercity of lebour. Our netional eggregetes, 
such as the gross netionel product, the cost of 
living index end the national percentage of 
unemployment, ere frequently the result of 
conflicting tendencies preveiling in different 
industries and different regions. It is always 
unrealistic and dengerous to interpret these 
national epgregetes withcut taking their recional 
end industrial components into account. It is even 
more dengerous to ettempt to solve such economic 
problems as unemoloyment es if they had the same 
céuses end intensity throughout the country and as 
if they could be effectively met by the same , 
policies in all industries and all regions." 


The relative insensitivity to regionel end other 
particulzristic demands encouraged by the prevailing 
economic assumptions of the federel government were 
reinforced by the workings of the Canadian political 
system. The incumbent federel administretion had been 
in power since 1935, and particularly after the sweeping 
victory of the 1949 general election, copeered to face 
no effective challenge from eny other politicel party. 
The civil service és it emerged from the War wes in 
large part a creetion of the Liberals end elected and 
eppointed officials worked in close harmony. ? es 
analysis of the federel generel election of 1957 John 
Meisel put forward "a hypothesis concerning the role 
of Canadian perties in reconciling the sometimes 
opposing pulls of our cabinet end federal systems". : 

"Our cabinet system produces reaesonebly coherent 
netionsl legisletive progremmes and facilitates 
their execution in a menner generelly free from 


undue private or regionel pressures. f£ perty long 
in power (end, therefore, increasingly tempted by 
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delusions of infallibility) epparently comes more 
enc more to think exclusively in nationsl terms, 
perticulerly if most of the speculeticn end 
Plenaing is done not by the party es such, but by 
Ottewe-based end Ottewe-minded ministers assisted 
by Ottewe-besed end Ottawe-minded civil servants. 
When the regional interests ultimetely come to 
find the national emphesis no longer tolereble, 
they turn to « perty seemingly more_receptive to 
provinciel and regionéel pressure." 


The deficiencies in the. federal Noreregativel 
policies which had become epperent in the latter helf 
of the 1950s hed two inter-related results. First, the 
provinces were themselves pronvelled into & more 
interventionist role in economic metters then before. 
Second, the more selective federal economic policies 
reguired more provincial collaboration then did the New 
Netional Policy of the immediate post-wer yeers. 

The circumstences thet we have described encoureged 
the provinces to engege in certain kinds of economic 
activities which they had not undertaken before or which 
they had undertaken in @ less aggressive way. Jécques. 
Paerizeeu asserted in 1964 that after 1957: 


"In so far as federal policies hed been much too 
broad in scope to deel properly with structurel 

and regional problems, it wes logical in the face 

of these new dGevelopnents for the provinces to get 
involved much more deeply tien they hed ever been 

in their own economic policies, perticulérly in 
those policies directly related to the rate of 
growth end incustrial expension. Indeed @ number 

of provinces still leck the personnel required for 
such responsibilities -- it cculc still be 

preme ture to think thet ell provinciel politicians 
ena civil servents are even roughly eware of these 
responsibilities. But a new epproech hes developed 
that is in remerkable contradiction to the 
centralist policies of the forties end eerly rifties. 
This new epproach <depted by public euthorities, who 
now heave the means to cerry out extensive programs, 
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cen have 6 very sizeble impect on the econony ." 

The circumstences prevailing since the lete 1950s 
have also hed the result thet the new kinds of 
economic measures undertaken by the federal government 
require e higher degree of provincial collaborztion 
then did the previous ones. In his paper which we have 
guoted above Maurice Lamontagne called for the federel 
administration to develop more "selective policies" 
which would give "e SE hae end incustrial formulation 
to our national policies". In concrete terms, this 
has meent thet when high rates of unemployment are 
attributed not only to deficiencies in aggregate 
demend but also to a reletive leck of skill in the 
lebour force effective action requires federal.- 
provincial collaboration in expanding vocétional 
Dreiiing Tacilities. ‘Under the present distribution 
of powers measures to mitigete the social end economic 
problems of marginal farming eéreas can be undertaken 
only through some such progrémme of inter-governmental 
co-operetion as thet proviced for by the Agricultural 
Rehabilitetion end Rurel Development Act of 1960-61. 
Federel-provincial colleboration is necessary if 
effective meesures are to be taken to stimulate 
industrial development in chronicélly depressed areas, 
including not only perts of the other provinces but the 
whole Atlantic region. When it was decided thet the 
federsl government should uncertecke progremmes on boli lf 
of those grcups in society thet hed been by-passed by 


the general prosperity prevailing since the War it wes 
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linmediately evident thet an effective war on poverty 
cculd be wegec only with provincial co-operéetion. On 
the besis both of the differentiél impact of federal 
policies on regions, industries end occupational groups, 
and the increesing disposition of the provinces to 
implement their own measures for economic development 
and growth, it wes almost inevitable thet the more 
selective meésures which came to be used by the federal 
euthorities required for their success 6 higher degree 
of provincial co-operation then hed previous federal 
policies. 
New Directions in Quebec 

The election of the Liberel government in Quebec 
in June 1960 coincided in time with other influences 
chellenging federal dominence. For the first time since 
Confederetion the edministration of one of the larger 
provinces was committed to an explicit and comprehensive 
policy of social and economic reform through public 
ection. Such 6 commitment in any one of the three or 
four lergest of the provinces in population and 
resources would heve offered a challenge to the federal 
power. This chellenge from the "new Quebec" was of 
course more direct than otherwise because of the 
cultural groups dominant in the Guebec and federal 
goveraments respectively -- for the first time in 
Canadian history culturel and PSEA COR a peene Oh 
cleaveges heve been compounded. 


The Liberal menifesto issued before the 1960 
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election in Quebec committed the party to e group 
of importent reforms among which were the following: 


- the immediate adoption of @& provincial hospital 
insurance scheme. 


- the development of a provincial master-plin for 
highways. 


- the development of planning progrémmes for 
industriel expension and the exploitetion of 
naturel resources. 

- the encourégement of heavy industry to establish 
in the province "with financial encouragement from 
the government if necessery". 

- the ownership by Quebec Hydro, a public corporation, 
"of all undeveloped hydro-electric power where it 
is econOmically feasible to do so", 

- the underteking of measures to encourage the people 
of QGuebec to invest in the Gevelopmeéent of the 
province's naturél resources. 


-~ the comprehensive reform of the educetional system 
et all levels. 


As well as substantive reforms, the manifesto elso 
committed the party to major chenges in the orgenization 
of the provincial government. An Economic Planning end 
Development Council would be established with 
representstives of labour, inaustry end the relevant 
professions to advise the provinciel administration on 
long-range plenning. The civil service would be 
reformed and an independent Civil Service Commission 
created. <A Department of Natural Resources wes to be 
ew tenleaned with wide powers. The existing Department 
of Industry and Commerce would be given broad 
euthority "to provide industriel development on a 
regional basis according to en over-all plan". A 
Department of Cultural Affairs and 4 Department of 


Federel-Provincizel iielations were to be estiblished. 
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The pursuit by the Government of Quebec of the 
policies promised in the 1960 Manifesto and others 
developed since that time have brought about very 
different circumstances then before both in the 
relations between the G@uebec end federal authorities, 
and less directly, between the federal administretion 
end those of the other provinces. In respect to 
meny matters where previously the province of Quebec 
was inactive the incumbent government has 
comprehensive end explicit policies -- policies in 
respect to regional economic development, vocational 
training, the exploitation of natural resources, 
culturéal affairs including international cultural 
reletions, the channeling of private sevings into 
provincial economic development end so on. New 
initistives are in the making in respect to the 
establishment of a steel complex, immigretion, 
housing and slum cleerence and the creation of a 
public sector in the mining industry. Ihe federal 
government is directly or indirectly involved in éll 
these matters. Furthermore, the progremme of reform 
to which the new Quebec acministréetion was an 
extraordinarily costly one end fiscel reletions with 
the federal governinent became more crucial thén before. 
Thus for the first time the relations between the 
federal end Guebec governments are not in the 
traditional terms of centralizetion versus provincial 


autonomy but revolve about specific issues where the 
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the objectives of each are not wholly compatible 


with those of the other. 


Provincial Economic Interventionism 


Quebec was not the only province to begin in the 
1960s to develop more comprehensive and aggressive 
policies. than before in respect to economic problems. 
The developments since the eracuion of the Lesage 
administrétion hseve indeed been dramatic ones in 
bringing to at least temporary dominance in Quebec 
those ideas 6nd interests who see the cultural 
integrity of French-Canada being served by a bold 
programme of provincial interventionism in economic 
and other matters. In the other provinces there were, 
of course, no similar culturél factors at work and no 
such spectacular break with the past. The new 
policies of these provinces were pregmetic responses 
to what their leaders more or less clearly perceived 
to be deficiencies in federal policies. The vigor and 
competence with which these new responsibilities for 
economic growth and development were assumed varied 
greatly from province to province and in some 
interventionism is still at a somewhat embryonic 
stege. However, in all of the provinces there wés 
during the early 1960s more governmentel activity 
then ever before in respect to industrial and trade 
development end economic control. 

The activities of the Government of Manitoba, 
elthovgh it hes assumed the new economic 


responsibilities in « more explicit way then have 
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most of the provinces other then Quebec, ere an 
interesting example of the new trend. In 1961 4z 
citizens representing various interests in the 
province were constituted by the government as the 
Committee on Menitobe's Economic Future. The major 
responsibility conferred on the Committee by the Order- 
in-Council wes to undertake such investigétions, 
studies snd programs of research as are required of 
the basic industries in the Province and of the 
various physical, finencial end sociel factors which 
Getermine the growth, expension and employment 
potential of such basic industries. ‘The Order- 
in-Council incicated in general terms how the 
provinciel administretion regarded its own 
responsibilities by stiting that such a Committee 
was necessary "to advise the government in the 
formulation of éeppropriate policies and measures in 
respect of the problems of future growth and develop- 
ment of the economy of the Province and of employment 
in the Province". fig The Committee's Report which 
wes presented to the Governiment on March 6, 1963, 
meade a comprehensive enalysis of the possibilities of 
development in ell sectors of the Manitohbe economy in 
the next 15 years so that 75,000 new jobs could be 
created and made specific recommendetions as to how 
such growth could be secured. The Committee's view 
of appropriate provincial action was this: 
"Et the present stege in the Province's 


development, Government hes a prime 
responsibility in giving incentive to 
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economic. ectivity by providing specialized 
aids end services thet creete the atmosphere 
in which incustrialization can proceed. 
Esteblishing these conditions is the most 
important task of Government at the Provincial 
level in economic development." 


Two months after the Committee's report was presented 
the Seber Development Authority wes established by 
statute : with the generél purpose of "the 
furthering of the economic development of the 
province with « view to increasing employment and 
employment opportunities and raising the standard of 
living of the people of Manitoba". In more specific 
terms, the Authority, composed of five Cabinet 
ministers, was to define provincial economic 
objectives end to co-ordinate privete anda public 
ectivities in pursuit of these objectives, to design 
and implement measures for the "promotion of mejor 
econcinic development projects", to teke measures to 
attract investment capital to the province and to 
work towerd the co-ordination of Menitoba's economic 
policies with those of the federal government, the 
other provinces and the municipelities. The Act 

also provided for the estebdlishment of a Menitoba 
Economic Consultative Boerd to edvise the Authority. 
The Board was to consist of a chairman end not more 
then ten members eppointed by the Lieutenant-Governor 
in Council "representative of the leeding members of 
the economic community" elong with not more than four 
other members who woulc be deputy ministers or other 


officers of Crown agencies who would serve in an 
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ex officio capacity. 

In 1962 and 1963 six other provinces eppointed 
consultetive bodies on economic policy somewhat elong 
the lines of Manitoba -- the Nova Scotia Voluntary 
Planning Board, the New Brunswick Research and 
Productivity Council, the Quebec Economic Advisory 
Council, the Ontario Economic Council, the 
Saskatchewan Economic Acvisory Council end the Alberta 
Economic and Productivity Council. Most of these 
bodies were composed of representutives of the major 
economic interests of the respective provinces end in 
some cases of government as well. The major 
responsibilities of these agencies were to advise the 
provincial administrations on weys to promote 
industrial development end external merkets for 

| 14. 
provincial products. 

Provincial economic interventionism has the 
result ofmaking provinciel objectives more explicit 
then ever before in respect to iatters where the 
federél government has also zssumed responsibilities. 
There is no reeson to believe thet these objectives 
of the two levels of governnient will élways or 
usuelly be in hermony. The subdstence of these 
federél-—-provincisl conflicts are outlined in Chapter VII. 

The increesing scove of provinciéel activity is 
closely releted tc the improved quality of the 
provincial public services. During the war years 


and well on into the 1950s the belence of bureéeucratic 
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competence ren heavily in fevour of the federal 
government. In economic policy end other matters the 
federél Liberels worked in close hérmony with civil 
servents skilled in the sophisticated formulation and 
implementetion of comprehensive objectives. On the 
provincial level, there wés much less exponen end 
provinciel reections to federal initietives were 

often somewhet amateurish. In recent years, however, 
the situvetion has changed. The provinces heve come 
increesingly to attract the kind of civil servent who 
is treined in the social sciences and who has the will 
end the ebility to pley en active role in the | 
formulation of public policy. This development hes 
been most spectaculer in Guebec but is occurring 
elsewhere es well. Thus in federél-provinciel relations 
the federal government cen no longer rely on the 
superior ‘skill of its. own “officiels vis-a-vis those or 
the provinces. 


The Increesing Importenc: of Provincial Expenditures. 


Another element in the ettenuetion of federal 
dominence is that the proportion of total public 
expenditures made by the provincié1l end municipal 
governments combined hes shown a seculer increase. 
In the absence of rapid increases in defence 
expenditures it is likely that this trend will 


continue. 
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“for ¢ Ea lceuas VEN RTD 


Federel Provinciel/Municipal 
as Percentage of Total as Percentege of Total 
1926 36.8 Gosn 
1930 32.0 638.0 
1934 i og 6 68.4 
1938 9340 67.0 
9A Soe L639 
1946 sah Zan 
1950 6 ops 47.8 
LOD 63 .& 36.6 
dine poy & 61.4 33.6 
1956 ee AST | Hiss 
1958 55.8 AAwk 
1960 Dili 43.8 
source: National Accounts -- Income end Expenditures, 


Dominion Bureeu of Statistics. 

Canadiens have thus come to look to their provinciél end 
locél governments for those public éemenities which ere 
in terms of public expenditures most importent. Professor 
Eric Hanson hes estimeted thet if there are no mejor 
changes in defence spending end no mejor realloc«etions 
of functions between government each level will in 1980 
be spending ébout one-third of the totel public 
expenditures, ée return to the division thet prev: iled 

see 
between the Wars. 

SUMMARY AND CONCLUSIONS. 

A conjuncture of circumste:.ces from the late 1950s 
onward destroyed the dowinence cf the federal government 
which nad been esteblished Guring the Second World War 
end perpetueted during the subsequent decade. in pert 
the weekenine of federel nower end purpose wes the 
result of the deficiencies of federel pclicies in 


setisfying im-ortent sections of Caneadin society. 
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Federal power wes challenged by the increesing vigor 
end competence of the provincial governments who came 
to be unwilling to pley the relatively subordinete role 
in economic end other metters assigned to them by both 
the theory end practice of the New Netional Policy. 

The policies of the leacgers of the new Guebec whose 
assumption it wes thet the welfére of French-Cénada 
could be ensured only by aggressive provincial policies 
in social end economic metters wes the most spectéeculer 
aspect of this challenge. However, with greet variations 
from province to province, the other provinciel 
administrations becene increasing]ly interventionist in 
economic metters and came to define their econemic and 
Other objectives with more skill end precision then in 
the past. It can reasonably be ergued thet up until 
the present decade Cenadien federalism hes been 
susteined beceuse at every period either one level or 
the other hes been relétively immobilist in respect te 
economic matters. This circumstance hes now ceased to 


prevail. 
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NOTES. 


"Federal—Provincial Fiscal Developments", Report of the 1964 
Conference, The Canadian Tax Foundation, Toronto, 1965, p. 223. 


"Growth, Price Stability and the Problem of Unemployment", Kingsto 
1960 (mimeo.) ree oie ’ gston, 


For an account of these relations written just before the Liberal 
defeat of 1957 see J. EB. Hodgett's "Liberal and Bureaucrat", LXII, 
Queen's Quarterly, (1955), pp. 76-83. 


"The Formulation of the Liberal and Conservative Programmes in the 
1957 Canadien General Election", 26 Canadian Journal of Economics 
and Political Science, (1960), p. 565. 7 

ibid. pe 573. 


ibid. pp. 223-z221. 


ibid. p. 6. 


See Donald V. Smiley "The Two Themes of Canadian Federalism", XxI 


C nedlon Journal of Economies and Political Science, (February, 1965), 
pp. 80-97. | 


The Manifesto is reprinted in Herbert Quinn, The Union Nationale, 
Toronto, 1963, pp. 225-235. 


Reprinted in Manitoba 1926-1975, Report of the Committee on 
Manitoba's Economic Future, Winnipeg, 1963, Appendix, Part IV, p. 3. 


ibid. 

ibid. II, ppe 16-17. 

Statutes of Manitoba, 1963, Chapter 23. 

There is as yet little analytical material on these provincial 
agencies. See, however, two articles in 8 Canadian Public 
Administration (1965), J. R. Mills, "Voluntary Economic Planning 


in Nova Scotia, pp. 160-165, and Roland Parenteau "The Quebec 
Economic Advisory Council", pp. 166-171. 
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CHAPTER 4 

Devices of Adjustment in the Canadien Constitution. 

In the first Chapter we argued thet a federal 
system must develop resources Of adaptebility if it is 
to survive. He wede 8 broed distinction between 
"devices of adjustment" the processes by which the 
distribution of powers, resources énd responsibilities 
is chenged as new circumstances arise, end "devices 
of articulation" the procedures through which the 
activities of the centrel and regionel governments 
are related to one another by their respective 
executives. This Chapter anelyzes the first kind of 
process in the context of the formel constitutional 
Pee The contracting out procedune sis, such. a 
unique contributicn to the theory end practice of 
federalism that we héve thought it worthwhile to give 
this @, Ghapter to itself. 
Ihe Confederetion Settlement and the Distrit 

The British North America Act of 1367 gave to the 
feder#l euthorities whet were then deemed to be the most 
importent responsibilities of government and the eccess 
to ive finenciel resources necessary to wielc these powers 
effectively. Apart from establishing « new constitutionsl 
system to breek the politicel deadlock of the United 
Cenadas, the prime objectives of the Fathers of 
Confederation wes to creete circumstances under which 
the military defence énd. economic integration of British 
North America might effectively be uncerteken. So thet 


the economic aims of Confederetion might be pursued, 
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Perliement wee given those legislative powers not 
conferred exclusively on the provinces, including powers 
over "trede and Commerce", navige tion end shipping, 
banking, interest and legal tender, and copyrights and 


patents. By confining the provinces to direct taxa 
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Parliament wes given exclusive access to the most 
lucrative sources of »ublic revenue of the time. In 
crder that effective developmental policies might be 
pursued by the federal authorities the British North 
Amevica Act proviced that when federel end provincial 
legislation in the concurrent fields of Agriculture 
ana Immigration should conflict the former was to 
prevail. Secticn 145 directed thet the immediate 
construction of the reilwey linking Cenada end the 
Maritimes be underteken by the federel government and 
Sections 147 end 148 outlined the circumstances under 
which the remeining British territories on the 
northern half of the continent might be admitted into 


the Dominion. Thus did the division of powers between 


the federal end provincial éuthorities contemplate the 
political.enc economic, Integration of British Norin 
Americe. 

The highly centralized constitutionel order 
established by the Confederaticn settlement stopped 
short. of eins 2 unltery" e«tete -~ in the Laeneuace or 
the dey "e le-vislative union" -- by the provisions of 
the B.N.A. Act vesting exclusive jurisdicticn in the 
provinces over 4 grou, cf m.tters of some imnortence. 
If we accept the reesoneble essumption thet it wes 


the French-Cénedicn lezders who were instrumentél in 
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securing a federal rather than a unitary constitution, 
these exclusive provinciel powers cén be viewed as 
those where the differences between the two founding 
cultures were believed to be most crucial and thus 
must be wielded exclusively by the Quebec authorities. 
ne most importent of the concerns assumed to be of 
direct culturel incidence related to education, the 
matters covered by the Civil Code edopted for Lower 
Caneda in 1865, municipal affairs and health and welfare 
institutions. The other side of the coin was that 
these leaders apperently ctelieved thet the sweeping 
economic powers confered on the Dominion did not in 
any way constitute a chellenge to the cultural 
interests of French-Cenade. Sir EB. P. Tache in the 
Confederation Debates spoke of the resistance of Lower 


Canede to representetion by population under the 


"It woulc Not" be som = Fedcerel Union. for all 
questions of e general nature would be reserved 
for the. General Government, end those of a local 
character to the local governments, who would 
have the power to menage their domestic affeirs 
as they deemed best. If a Federel Union were 
obteined it would be tantemount to é seperation 
of the provinces, and Lower Canada would thereby 
preserve its eutonomy together with 6ll the 
institutions it held so desr, énd over which they 
could exercise the watchfulness énc surveillance 
necessary to preserve them unimpaired." “ 


Similarly, George-Etienne Cartier esserted of the 
projected union: 


"he did not entertain the slightest épprehension 
thet Lover’ Cansda's rights were in’ the least 
jeooardized by the provision thet in the General 
Legislature thse French-Canediens of Lower Cenada 
woula have 6 sméller number of representatives 
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than ¢1ll the other origins combined. Itwould 

be seen py the resolutions thet in the questions 
which would be submitted to the Generel Perliament 
there cculd be no dénger to the rights and 
privileges of the French-Céenadians, Scotchien, 
Fnglishmen or Irishmen. \uestions of commerce, 
of international comimunicetions, and all matters 
of general interest, would be discussed and 
determined in the Genersl Legislature; but in 

the exercise of the functions of the General 
Government, no one could apprehend thet anything 
could be enected which would a or do injustice 
Lo. persons Of,any nationality. "2 


For the English Canedién side, both A. T. see and 
George Brown had expectetions of the proposed union 
much like those of Cartier and Taché: the broed division 
of governmentel powers between the Dominion and the 
orovinces woulc make essily competible the effective 
economic integration of British North America and the 
cessaticn of cultural strife which hed poisoned and 


parelyzed the constituticnel system of the Province of 


The British North Americe Act thus provided for 
@ highly centrelized union in two ways: 

First, whet were then the most important public 
responsibilities ena the most important sources of 
oublic revenues were given to the Dominion rather 
then the provinces. 

Second, the federal authorities were given what 
we shell call "cuéesi-unitary" powers to intervene 
directly in matters otherwise within the exclusive 
legislative jurisdicticn of the provinces -- the 
powers of reservetion end disellowence of provincial 


legislstion; powers uncer Section 92 10 (c) to bring 
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provincial "Works" under federel jurisdictions end to 
pretect the rightsSf certain denominetional schools. 
However, the original distribution of legislative 
powers, revenue resources end functional responsibilities 
did not preclude lseter developments to a much less 
centralized federal system than that deemed appropriste 
by the Fathers of Confederetion in the face of the 
problems which confronted them. It wes possible, end it 
has happened in some periods in the past century, thet 
the most importent public functions would be precisely 
these within provincial rather then federal jurisdiction. 
The distribution of legislative powers end revenue 
sources. set out, in the E.N.A. Act. was subject to 
judiciel interpreteticn which could, and would, enhence 
the authority of the provinces as egéeinst the Dominion. 
Finelly, the Ncuagi-unitery" devices were to be employed 
et the discretion of the federal euthcorities end the 
extent to which these devices were to be brought into 
play depended entirely on the judgment of the fecereal 
executive sna Perliement. 

Devices of fajustment I: Constitutionel Amendincnt. 

The most explicit kind of adjustment in a federal 

system is one eltering the text of the constituticn to 
re-sllocete particular lesisletive powers between the 
federal end rezionsl governments. In Cenadé as in 
other esteblished feceretions this kind of adeptation 
to existing circumstences has proved difficult to 


effect. Since 1867 there have been only three 
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constituticnal amendments altering the respective 
legislative powers of Parlisment ind the provinces -- 
that of 1940 giving the federal government exclusive 
jurisdiction over unemployment insurénce end those of 
1951 and 1964 conferring on Parliament concurrent 
JUrLSOLection with the provinces in the Ttelds of old 
age pensions end survivors! benefits in a proposed 
federel contributory pension progr:mme respectively. 
All three amendments were effected only after the 
federel government hed obtained the approvel of all the 
provinces enc each change involved the transfer to the 
federel authorities of costly responsibilities in the 
field of welfare. Barring a very basic redrefting of 
the existing constitution, it is very unlikely that in 
the foreseeeble future constitutional emendment will 
emerge @S en important device of adjustment, with the 
possible exceotion of future transfers of legisletive 
power to Parliament in respect to very expensive 
provineral “functions. 

Devices of Adjustment IT: Judicial Review. 

In Cenede es in other federal systems evolving 
patterns of juciciel review heve proved to be more 
importent then constitutionel amendment in chenging 
the effective distribution of legislative powers 
contained in the originel constitutional cocument. 
There is « vest litereture of snalysis and comimentery 
on judicial review of the division of legislative 


powers between Parliament end the provinces under the 
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of 
British North America Act 6na it would be impossible 


in a study such as this to review even in outline this 
aspect of Canedian constitutional development. There 
is general agreement that the Judicial Committee of the 
Privy Council from the late nineteenth century onwerd 
restricted the powers of Parliement by giving a 
restrictive interpretetion of its authority to enact 
legislation in respect to the "Peace, Order end Good 
Government of Canada" end to "Trade and Commerce" and 
enlarged the scope of provincial activity to legislate 
exclusively in respect to "Property and Civil Rights" 
end to "Generally all Matters of é merely local or 
3 

privete Nature in the Province". Rio Dees OS eo ee «Be 
scott made a summery of the additions to orovinciael end 
Dominion powers made by judicial interpretation end to 
é very large extent these accretions are still 
operetive in the Céenadian constitution: 

] 

"Dominion Additions 
Iiguer control. (in ‘smell prrt). 
Sunday observence. 
Interorcovincizl telephones. 
Lebour contracts on Dominion undertekings. 
Radio brosdcastinege. 
Aeronautics. 
Criminegl trade practices. 
Dominion comaenies cennot heve their cepacity 
destroyed by provincial lews. 
Customs dues levicble on the importation of 
vrovineizl crown property. 


Farmers-Creaitors Arrengements. 
Trade and Incustry Commission. 
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Protncial Additions 
Treety legislation uvon eny subject pelonzing 
ho thes Previnces . 

. Reseuletion of intra-provincicl trade. 

. Rerulation of intréa-provincial mérketing. 
Rerulation of intra-provinciel production. 

- Reguletion of intra-provinciel prices. 
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6. Weges control. 

7. hours of labour by day or by week. 

&. Weekly Gay of rest. 

9. Unemployment insurénce. 

10. Workmen's compensation. 

ll. Heelth regulations. 

lz. Trades Union lews. 

13. Incustrial disputes. 

14. Liquor control (in Large part). 

i ‘Imsurence’ lows. 

16. Control of security, sales: "bie sic" Weve. 

17. Right to create comvanies With power’ to act outside 
the Province. 

18. Taxing power extended to taxes on consumption and 
Seles. 

19. Escheets. 

20. Ovnership of Indian lends end beds of navigeble 
rLvers. 

cle "Property ana Civil Rights over-rides Dominion 
residuery cleuse except in extreme emergency" 


Since the end of the Second World War jucicial 
review has assumed a much more limited role than 
previously in determining the respective levislative 
powers of” Parliament’ ena” the’ provinces.” In perticuler, 
there are meny fewer judicial chellenges then in the 
pest to the validity of federal ¢nd provincial 

10 
legislation. The most spectaculér disputes between 
the federal and provinciél secvernments -- the issue of 
fiscél powers between the uebec end federal governments 
in 195A, Newfoundlend's finenciel rights under the Terms 
of Union, the long Gispute between the federal and 
British Columbia edministrations ebcut hydro-electric 
develooment, ete. -- heve been resolved by meens other 
then judicial determinetion. Prime Minister Pecrson 
on December 31, 1964 enncunced thet the cguestion of 
ovmershin of offshore minerel CIpnes wes being supmitted 
to the Supreme Court of Cenade’ for decision; this 


eneouncement came efter several yeers of fruitless 
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negotiation about the matter bstween the federal 
government end the provinces concerned. Un the basis 
of these developements J. A. Corry asserted in 1959 
that "The courts are retiring, or veing retired, from 
tueir as the supervisors of the (federal) 

eek: 
be lance." Corry ettributed this trend to develop- 
ments outside the judiciary itself. According to his 
explanation, the tradition of judicial review of the 


Judicial Committee of the Privy Council, by restricting 


the powers of Parlievment and enlerging those of the 


provinces, hed céusead those who hed been concerned with 


finding national ection to meet netional needs to try 
to "turn the flenk of the constitutional obstacles". 
The new methods for eccomplishing this lay in the 
exercise of the federel spending power end in the 
Various Torms. of PeGersieprou nial colléeboration. 


Further, neither the provinces nor the big business 


Th 


interests seemed now disposed to support judicial 
ehellenges to the validity of federal lezislation as 
they had done in the past. 

It seeus pleusible thet the failure to resolve 
federal-vrovinciel disputes by resort to judicial 


interpretetion has « cumuletive quelity in thet the 


- 


absence of such interpretetion over the yeers leads to 


Nn 


inicressingly vider orees of uncerteinty as to what the 
ecurte would do if céedled upon to rule on pervticuler 
exercises of federal or provineizl powers. In such 


eircumstances indivicusels énd governments mey well be 
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innibited from resorting to the judiciéal process. Thus 
Prime Minister Lesege's press st-tenent et the end of 
the Federel-Provinciel Conference of March 1964 thet his 
Government was prepared to seek its rights through the 
courts was widely interpreted as 4 cirect challenge to 
Canadian federalism -- not only did this statement 
reveal the Guebec leader's extreme impatience with the 
workings of the procedures of intergovernmental 
consultation but the other governments concerned might 
reasonably be épprehensive thet many esteblished 
arrangenents were vulnerable to judicial chéellenge. 

A combination of circumstences thus indicates 
that judiciel review will probably pléey a relatively 
minor role in federel-provincicl relations in the 
foreseeable future. Most of the major issues between 
the federal and provincial governments seem not to be 
susceptible of judicial resolution. Business interests 
ere less disposed than in the pest to support judicial 
chnéllenges to federél power. The mecninery of inter- 
rovernmental consultation is becoming increasingly 
tinstitutionelized and legitimized. The other "devices 
of adjustment" enalysed in this Chapter offer «lternative 
possibilities for constitutionel edeptation. Judicial 
review results in « Gelineetion of fedverel end 
provincial powers where the perceived needs of the 
federal system are for 4 more effective erticulation 
of these powers. In general, the prospects are remote 


thet the courts will reassume a-major role as "keevers 
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of the’ federel belence". 


Devices of Adjustment TIl: The Guesi-Unitery Feetures 


of the Constitution. 

Not only cid the Confederetion settlement vest the 
most lucrative sources of revenue -née whet were then 
regarded as the most crucial functions of government in 
the federal government but the federal euthorities were 
also given powers to intervene uniléeterelly on metters 
otherwise within the exclusive lesislative jurisciction 
of the provinces. 

- under Section 93 (ap:lied leter to Manitoba, 

Prince Edward Island, Alberta and Seskatchewen 
és these entered the Dominion as provinces) the 
federal authorities were given powers to protect 
the rights of denominaticnel schools existing et 
the time of Confedere tion or subsequently 
established. 

- Under Section 95 hoth Perlicment end the srovinces 
might enact lecisletion in respect to Agriculture 
6nd Liniigre tion put any provincial enactment in 
these fields wes operetive only so long és it was 
not "repugnéent to eny Act of the Parliement of 
Ceneda". 

~ uncer Section 92 10 (ce) Parlisment might declere 
eny Syerk"ivinobby withinralprovinee tombestifer (ine 

general edventese of Canede or for the Adventage 
of two or more cf the Provinces" end thus bring the 
work within federel jurisciction. 


~ vncer Sections 5§ End GO the Governor-in-Council 
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night, disgilow eny provineiel bill within, o year 

efter its enactment ena the Lieutensnt-Governors 

of the provinces mizsht reserve provincial pills 

for the congiceration of the Cabinet with such 

reserved lesislaticn being inoperetive in the 
absence of positive ecticn by thet body. 

Whet we have celled the quasi-unitery feetures of 
the constitution heve not in the pest two decedes been 
Significent in the evolution of Canadian federelism: 

1 dhe, federal) eutnorities heve, only.once;-.in “L696 - 
exercised their powers to protect the rights of 
denominetionel sehcols under the provisions of 
section 93. and, as .is well kmow, the resolution 
of the matter et hand wes later mede through en 
egreement between the Menitobe end the new federal 
sdministration. The provisions of Section 93 
deeling with federel protection of denomine tional 
rights in educéetion cén thus be seid to be « dead 
letter. 

eek, only 0 dnportent. circumstances invihe meriod 
since the Second World War hes Section 92, 10 (c) 
heen used to bring »igaificant provincial matters 
within federal jurisdiction. This provision wes 
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1946 tc trinvunder federal control the procuction 
ana use cf stcmic energy end the preuuction end 
refining of certsin supstences from which etomic 


energy was mede gs well es: reseerch into such 
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declered that ell works of the Federal District 
Commission were to be for the general aaventege of 
Canadé. Apart from these two instances, this 
section hes been used cnly in privete bills to bring 
eertein local reilwesy compenies end bridges under 
federel jurisdiction. 

The lest provinciel stetute disallowed by the 
federel Executive was 6 1943 Alberta enactment 
prohibiting the sale of lend in the province to 
Hutterites end enemy eliens for the auretion of 


the wer end the disellowance power éeppears to pe 
14 
temporarily at leest in sbeyénce. During the 


last two decades successive federel governménts 
heve been requested by influential sroups to dcisellow 
such controversiél lesislation «es the Sesketchevwen 
Mineral Lexetion Act of 1944, the (uebec> Freedom ar 
sboe ret bica fet 44 y reedon 
Worship £ct of 1954 sna enectments of Prince Fdwerd 
Island, Newfounclend end British Columbie restricting 
eertain trede union activities. In explaining his 
Governient's relusel to cisellow Newfoundlend léebour 
levislation enected in 1959 Prime Minister Dict enberer 
guve &@ n-errovw definition of the grounds upon which, 
according to his understanding of the evolving 
eohiventions of the constitution, disellowence mighy 
Evproprietely be used: 

"Mihatever one's feelings with respect to 

leeicletion 2: sgsod by. provinciel Lesa siaaines 

mey be, however wuch one mey dislike it, the 

grzaqual cevelopment hrs been thet the federel 

rovernment through the Governor-Generel in 

Council Goes not exercise thet power where there 


LS-Gn the teece of it an apoerent contormaty rach 
the legisletive <cuthority of the legislature 
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15 


which passed it." 

A somevhet less restrictive interpretation of the 
grounds tor cilseliowance wes continucd ins Lederal Order= 
in-Council vaeliceting © Saskatchewan bill of 1960 which 
hec been reserved by the Lieutenent-Governor of the 
provinces 

"hnc wherees it is the esteblished policy in 
these metters to consider first the question 

of whether the bill is within the competence 

of the lesislature to enact and second the 
guestion of. whether it is in conflict with 
nations li oolicy. or, inberest,.and if tnese 
cuestions be resolved fevourably, to recommend 
that assent be given, yniess the bill is other- 
wise objecticneble." 

Apart from the requirements thet the federal veto 
must be exercised within one yeer efter a6 bill's enactment 
by 4 province énd thet this power gust be used egeinst 
such enactment in its entirety, there ere no legel 
Wiwitetions to the federal Cabinet's euvhority to, diselow 
DrovVanciel stetutes. Lt LS impossible ©oO predict witna eny 
certainty the wey in which this device mey be employed in 
the future. However, the tredacitions which seems to be in 
the mekine cell into cuuestion the eppropriateness of 
Gisellowence exceost under circumstences where an enectment 
is perceived by the federel Cebinet to be clearly outside 
the lerislative competence of & province or where some 
very funcdementzl federel objective is directly challenged. 
Lt would seem elso tht the use of diséllovnence in any 
but the most hnusae!] circuristences would ~elmoct IMevitecly 
Inhibit the kinds of eclilceboretive relations betyeen the 
federel sovernnent end the provines: that @re necessery 
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enner. 
The evolving. treditions in respect to reservétion 
porellel’ those of disallowence. In the spring of 1961 


eb 


the Lieutenent-Governor of Seskatchewen, Frenk L. 


4 


estedo, reserved @ provinciéel ect releting to minerel 
LY 

contracts. Mr. Bastedo hed not consulted with the 
federgl Cabinet prior toc the action ena later e federal 
Order-in-Council was enected veliceting the provincial 
statute. The stetements of Prime Minister Diefenoeker 
in the House of Commons made plein thet the federa 
government believed that the Lieutenant-Governor hed 
acted outside of the conventions of the constitution 
ena the Prime Minister esserted thet the government was 
considering suthorizinge instructions to the Lieutenent- 
Governors that provincial bills should be reserved only 
upon direction from the federal Cabinet, elthough these 
instructions appear not to have. been issued. fs is the 
case with disallowéence, reservation éppears to be 
temporerily at least in ebeyance. 

In summary, whet we heve celled the guasi-unitary 
feetures of the British North America Act hzve not in 
the pest two decades been extensively used to enhance 
the position of the federal government et the exyense of 
the provinces. The exercise of these powers in most 
eases involves direct challenges to the provincial 
sdministretions concerned. flthough one cennot with 
essurence predict the circumsténces under which these 


powers will he wielded, their, exercise vill elmost 
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inevitéoly inhibit what have come to pe regarded as the 


necessery concitions of constructive federal-provinciel 


relations. 


Devices of Adjustwent IV: The Federal Spending Power. 


eee owe: 


In Canaedé es in other federe tions it hes become 
increesingly comnon for the federal government to give 
fineénciel support to activities within the legisletive 
ection of the resional administrations. 
Characteristicelly, those who receive such payments -- 
individuels, privete associetions, local euthorities 
ena state or provinciézl governments -- nust meet the 
conditions of elisibility determined by the federal 

18 . 
euthorities. The widespreed use of this device hes 
permitted the federel government to involve itself in 
a lerge number of matters otherwise outside its 
JUrisaciction under the constitution as judicially 
interpreted. 

The limits of the federel spending power in the 
Cénadian constitution hive never been jucicially 
determined with any precision. The Judiciél Committee 
of the Privy Council in decléring invelid the federal 
Emolovyment. end Social, Iiveurence Act of 1955 ueclared: 


"Th: t the Dominicn tk y impose tevation for the 
purpase od ereatings eat wor, ¢peciak purposes 

end. ney a@ooly that fuad, For making contriputions 
inthe: cubbie intercst to Incivicuels, corporations 
or wublic euthorities could not es e general 
proposition be cenied......But «essuming thet the 
Dominion ws collected by means of téxetiomi's fund, 
it by no mezas follows thet eny legisletion which 
Gisposes of it is necesscrily within Pominion 
competence. 


it msey cotil) be Jecisle tion waftecting the €leasses 
of subjects enumer: ted in Section 9c, end, if so, 
would be ulte vires. In other words, Dominion 
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legislation, even though it ceals with Dominion 

property, may yet be so framed as to invade civil 

rights within the Province: or encroach upon the 

clesses of subjects which ere reserved to 

provincial competence. It is not necessery that 

it shoulda be a colourable device, or a pretence. 

Tf on the true view of the legislation it is found 

thet in reality in pith end aibstence the legislation 

invades civil rights within the Province or in 

respect of other classes of subjects otherwise 

encroaches upon the provinciel field, the legislation 

will be invelid. To hold otherwise would efford: the 

Dominion en easy oy into the provinciel 

CUO MIGUEL cidie cack otene iota ete c 
By upholding the "general proposition" that Perliement 

x Oo & h i 
might tax énda spend as it chose but by. qualifying the 
power with imprecisely worded restrictions the 1937 
decision did little to clarify the limits of the federal 
spending power. Federél policy-mekers seem to have teken 
this decision to meen thet the federel authorities are 
precluded from supporting activities within provinciel 
jurisciction wholly or partly from the proceeds of a 
levy mede explicitly for these curposes. Thus when in 
1950 the federél government decided to finence the 
projected Old Age Security pensions from three special 
taxes a constitutionéel smendmenat Wes scught anc secured 
to give Parliament concurrent jurisdiction with the 
provinces in thet field, elthoucnh woen’ in JO44 provieion 
wes made for femily ellowences finenced wholly from whe 
generel revenues of the Dominion no éemendinent was 
believed necesséry. 
In 1957 the Exchequer Court of Canadé upheld the 
<0 

velidity of the federal Femily fllowence fct. eae he 


Angers hed claimed deductions on his federel income tex 


es if his children did not cualify for femily «llovences 
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elthough they were so eligible. The Court refused to 
accept Angers! claim for such G@eductions. Professor 
Bora Laskin hes said thet this decision ".....lends 
emphesis to the view tnt the courts have no concern with 
the disbursement of federel funds which have been 
caN 

Velidly raised". 

Commentators on the Canadien constitution have 
defended the exercise of the federal spending power 
in respect to matters within the legislative jurisdicticn 
of the provinces on two grounds. First, it has been 
justified under Parliament's jurisdiction enumerated 
im pection Sl C1) o1 the o.Neh. 2cv to, Legielete on 

Kk : 
respect to "The Pyblic Debt end Property". Second, 
it has been claimed thet under British perliementary 
traditions the prerogative power permits the Crown to 
disburse as it chooses subject only to prior 
no 
parliamentary <euthorization. flowever, there hes been 
no definitive determination of this metter by the courts 
eng sche conclusitons.of b. Mw. Gouin anc Brooke, Claxton 
who undertook a detéeiled examinetion study of the 
spending pover as pert of their investigation for the 
pays 

Rowell-Sirois Commission would lead one to believe 
that several of the existing wrogrémmes of federel 
expenditures on wmetters within the lesisletive 
risciction of the previaces -re of deub viru 
Constitutional velidity. 

The exercise of the federal spending power hes 


been the chief mechanisn by which the influence of The 
zr 


ederal government hes been enhencec vis-e#-vis the 
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orovinces in the past two decéedes. The neture end 
extent cf such federe1l involvement through 
conditional erents to the provinces and local 
authorities will be enalyzed in Chapter VI... Federal 
finencisl sssistence has been made aveilable to 
individuels end non-governinentel essociztions in such 


per cepita grents 


civerse forms es femily ellow:nces, 
to universities, end srents-ine=e 1d of culturel and 
athletic activities. The federel power to spend is 
also interpreted to enccipess the federal power to 

lend to governments or to ovrivete inoivicuels. end 
groups or to guerantee lozns thet they make. In @ 
constitutional system which hes proved reletively 
resistent to chenge through amendment or evolving 
petterns of judicial reviev, important re-adjustments 
In the relative roles of the federal end provinciel 
governments heve come to be effected largely through 
the exercise cf the federal pover to spend on objects 
within provinciél legisletive jurisdiction énd ‘the 
concomitent of this power thet the federal e ohers hee 
mey determine the conditions under which such finencial 
benefits will be conferred. 

The use of the spending power results in a 
situetion where the shering of the finenciél burdens 
end functions] responsibilities between the federal énd 
provinciel governments ic effected in respect to many 
importent metters oy sclic) decisions: of the federel 
euthorities, eeting either in collebceretion with the 


provinces or unileterelly, rether then by the 
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ecnstitution es jucicielly interpreted. For the most 
pert the B.N.A. Act and its subsequent interpretation 
by the courts reletes to the regulatory rather then the 
service-provicing activities of government. While there 
is é lerge corpus of judicial decision defining the 
respective lezislative powers of Parliament end the 
provinces inéuch spheres es the resuletion of insurence, 
agricultural marketing, the incorporation of coipenies, 
the control over trade end treasportetion, inaustrial 
reletions, etc. the courts. heve pronounced relatively 
little about the limits of federel involvement in health, 
welfére end educetion either through direct finencial 
assistance to provinces, locel euthorities, privete groups 
and individuals or through the exercise of federal 
éncillary powers in regéerd to such federél responsibilities 
as Indian affeirs, immigretion, defence end penitentiaries. 
The Gistribution of legislative powers under the 
Dales, Lch 2s JjJucicia bly interpreted hac, Nowever. 72 
Significant effect on the wey in which the federal 
power bo spend is exercised... In|) general terms ,. federal. 
eontrol through finenciel assistence to an ectivity 
Within provincisl lesisliutive jurisdiction. proceeds 
through indirection; the federel authorities provide 
finencial inducements for those eligible -- provincial 
or locel governinents, privete individuéls or groups -- 
to conform to federal conditions but refusel to do so 
is not en offense uncer federal léw. Further, in regard 


to such metters, the federel euthorities charecteristicelly 
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eccomplish their cbjectives through the colleborétion 
of privete groups, locél authorities or. provincisl 
governments rither than by the direct ection of their 
ovm aaministretive egencizs. | | 
The exercise of the federal spending power has been 
é. Pewee mekine for both stability ead chénge in the 
Cansdian constitutionel system. This device: has mede 
é steble division of legislative powers between 
Perliement <end the provinces competible with evolving 
expectetions about the appropriate roles of eich end 
it is reascneble to conjecture thet if the federal 
involvement hed been confined to metters within its 
legislative jorisdi ection there would heve becn strong 
pressures in the period <-fter the Second World \er to 
effect major crenges through constitutionel emencnent 
or delegation. The evolution of the contrécting-out 
Gevice to be used in combine tion with the spending 
power offers yet ¢ new dimension to flexibility under 
iMg) 

the existing constitution. 

fi reléeted question concerns the constitutionel 
limits, if -eny, of the power of-a province to. expend 
funds on metters. outsive its lesislative jurisciction. 
Recoroing to the ergument of F. R. Scott. that "“neking 
Bi ecPEL LS nov’ the sone as mekine “ ikea thet the 
Crown mey Sheng es it chooses efter appropriate gras a 
travuonroy tie Lecisleture there are 10 ‘such limits. 
In the pest, the Governinent of Guebec hes from time to 


time made grents for educetionel ena culturel ectivities 
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outside nrovincial bounderies end the esteblishment in 
1963 of « Service du Canede Frenceis D'dutre Frontieres 
in the Depertment of Culture! Affairs appeers to lncicete 
a provincial policy of incressing this kine of -assistence. 
hs is the cese with the federal spending power, this 


metter hes not hed definitive judiciéel interpretation. 


of the 


pevices of Adjustment. Ven jie Particulars: 


Position of the Indivicuel Provinces. 

One of the more distinctive fesetures of the law end 
practice of Canedian Paral i en is thet the relations 
between the federél government and the individual 
provinces very. This differentiation was legally 
defined both in the British North America Act of 1867 
and the circumstances under which the later six 
provinces entered Confeceretion end, vith the exception 
of Alberta snd Sasketcheven, which were esteblished in 
1905 uncer elmost identical legislation, no province 
is, in 6 constitutions] sense, precisely "comme les 

vad ea | 
autres", These perticularities in lew heve been 
combined with the willingness of the federel euthorities, 
Sinee Confedceréetion to meet the special needs of 
perticulér provinces and groups of provinces.-'.The 
recuLtine Sriupeviren ives the Tedere] Sy'sttm rerou: ces 
OPER hy Bevo les jor othervree have, 

Live -ocner por tl cise “aire"tne “Britis pervireneibery 
tradition those restorerble for the Srirtreh forth Americe 
Poteet Plaé7 mede no clesrcit ‘distinction wetyveen 


fondermcontel constitutions] lew ana other Kinds of 
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statutory provisions. The Act thus conteined notonly what 
one can reesonably regard as the constitution of the new 
Dominion, including the constitutions of the provinces of 
Ontsrio and (yuebec which it created, but also 6 large 
number of trensitional measures to effect the establish- 
ment of the new federation. The most chatacteristicelly 
federal features of the Act (Sections 91, 92, 93 and 95) 
conferring their respective legislative euthority on 
Parliament and the provinces spplied equelly to Ontario, 
Quebec, Nova Scotia and New Brunswick. However, important 
provisions gave recognition to the particularity of 
Guebec. 

- in Quebec alone of the provinces English and French 
hed equel officiel status in the proceedings and 
records of the legislature and in the courts in the 
province established either by the Dominion or 
Guebec (Section 133). 

- it was provided that with the consent of the gonmone 
lew provinces i.e. those other than Guebec, the 
Parliament of Canada might meke provision for the 
uniformity of any or ell laws related to property 
end civil rights (Section 94). If this Section had 
been implemented, as wés apperently expected by the 
Fathers of Confederation, there would heave resulted 
a significantly aifferent Gistribution of levisletive 
powers between the Quebec Legislature end Parliament 
then preveiled in respect to the other provinces. 

- it wes provided that Senetors. from Guebec should 
either hold the qualificetions of {4,000 in 


unencumbered reel property within one of the «4 
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electoral divisions outlined in the Act and from 
which they were chosen or be 8 resident of such 
divisions (Section 23, 6).. Apart from Quebec it 
wes provided only that a Senator be a resicent 
of the province from which he was eppointed. 

~ it wes provided thet in lz;electoral divisions 
sending members to the Levislative Assembly of 
(uebec the boundaries could not be altered without 
the concurrence of a mejority of the members of 
those districts specified in the Second Schedule 
of the Act (Section 80). 

- it was provided that jucges of the courts of Guebec 
should be selected from the Bar of thet province 
(Section 98). There was no such provision in respect 
to the other provinces. 

The complex Pinaceae settlement enacted in Sections 
102 to 1l<4 of the B.N.A. Act provided for varying petterns 
of finenciel relations between the original provinces end 
the Dominion. 

The differentieted position was extended es new 
provinces entered Confederétion: 

- under Section 30 of the Menitoba Act of 1870, Section 
«l of the Seskatchewen Act of 1905 enu Section rol Ms eie 
the Alberta Pcp er. 1905- Crown” Lands of “tree provinces 
were to be administered by the Domination. This 
situatbon’ le sted witil 1930 when the Preirie Provinces 
hed these lends brought under their control. 


~ uncer the Schedule of the Imperial Order-in-Council 
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cdmitting Prince Edwerd Island to the Dominion in 
1873 the federel government accepted permenent 
responsibilities ror 
"Efficient Steam Service for the conveyence of 
mails end passengers, to be established and 
maintained between the Islands and the Mainléend 
of the Dominion, Winter end Summer, thus placing 
the Islinds in continuous conmmunicetion with the 
Inter-colonial Railway and the Railway system 
of the Dominion. 
The meintenence of telegraphic communication 


between the, kslends end the Meinléand of the 
HOM in LON = 


- Section 17 of the Terms of Union with Newfoundlend 
enacted es federal legislation in 1949 provided for 
the protection of denominational rights in the 
Newfoundlend school sy stem differently then did Section 
93 of the B.N.A. Act epslying to the other provinces. 
According to the 1949 provision the Legislature of 
Newfoundland wes denied the euthority to meke laws 
"Morejudicially affecting any right or privilege with 
respect to denominational schools, common (emelgemated) 
schools, or dencminetional colleges" existing at the 
time of Unicon. These jnstitutions are to receive funds 
voted by the Legisleture on a non-discriminetory basis. 
Although these denominational privileges are broader 
sa ba those under Section 93, end the definition of 
prejudiciel provincial action more specific,the Terms 
of ‘Inion cid not give the federal executive and 
Perlisment any powers to protect the rights of en 
sgerieved minority end such an eppeal must thus be 
directly to the courts. 


The tangled history of federalprovincial finencial 


89 


POL LE arly OF aera = T 


¥ 
— 

’ 
we 


Jeprcniay Hedijsese tine 


| fat sage Inet euk wong | | 


an ins a A ee eee 


90 


relations has hed as one of its mejor themes the willing- 
ness of the federal government to accede to the needs and 
pressures of indivicuel provinces or groups of provinces. 
The process was begun in 1869 when the federel authorities 
moved ewey from the financiel provisions which were 
specified in the 'B.N.A. Act to be "in full Settlement of all 
future demends on Céneda" to meet the exigencies of Nova 
vd 

Scotia. : Since thet time tne financial relationships 
between the federal government and the provinces have 
remeined stubbornly resistant to being subsumed under any 
general rationale. On three occasions -- in 1907, 1941 
and 1945-46 -- the federal governments of ‘the day have 
ettempted to arrive et 6 steble finencial settlement with 
the provinces end on the latter two occasions the suggested 
finenciel terms were related to comprehensive reellocetions 
ofaiumctional responsibilities between the two levels. 
Wone of these AG ee was successful end althagh since 
1947 the general principle of eguelization hes been 
esteblished the federel government has continued to respond 
positively on occasion to the needs of particular provinces. 
In the last thirty yeers also, “successive federal 
edministretions heve been willing to take measures to 
mitigete the particular difficulties ‘of “the Prairie and 
Atlentic Provinces. Since the establishment of the Prairie 

Rehabilitation 
Farn/fdministretion in 1935 the federel authorities heve 
participated in « series of programmes with the Prairie 
Provinces specifically designed to eid western 
egriculture -- including various ad_hoc measures such as 


i; 


those to move fodder into drought areas, the compensation 
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of farmers for unharvested crops, studies undertaken 
under the suspices of the Federal-Provinciel Prairie 
Provinces Weter Board etc, The difficulties of the 
Atlantic Provinces heve also been recognized in such 
federe] Bei Teice as those related to the Meritime 
Mershlend Development Programme begun in 1943, the 
ectivities of the Atlentic Provinces Power Developnent 
Programme from 1958 onward end the unconditional 
subsidies peid since 1958-59 es Atlantic Provinces 
hdjustment Grants. Over the years elso, the federal 
government hes been willing to shere with individual 
provinces the financial responsibilities for 
particuler capital works including among many others 
those releted to the South Saskatchewan River 
Irrigation end Power project, the St. Mary's, Bow 
River and Eastern-Irrigation projects Im Alberta, the 
Metro Toronto Conservetion Programme and the Montreel 
World's Fair. In general then, federel-provincial 
finencial snd sdaministretive relations have been 
cheracterized from tne titel by a differentiation 
between the verious provinces and grouys of provinces. 
Severél other ectual or projected procedures 

involve some recosnition of the perticulerity of the 
provinces: 

l. The delesstion of legislative powers between 
Parliament and the »rovinces both under the existing 
conditions end the terms of the so-celled Fulton- 


Fevreeu formula provides possipilities for provincial 
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cifferentiation. 

z- The contracting-out device as it relates poth 
to conditional grant programmes end to wholly federal 
progremmes mekes possible a different sharing of 
financiel end edministrative responsibilities between 
the federal government end those provinces who choose 
to participate end those who do not. 

3) Lt iS pOSeiole that there wiki in the tuture: be 
more explicit recognition given to the more populous 
provinces in the making of certain kinds of decisions: 

6) The federal enactment of 1965 setting up 
the Ceneda Pension Plén provides that any 
future federel enectment changing certain 
basic features of the Plen shall not be 
procleimed to be in effect until after the 
consent of. the Lieutenent-Governor in Council 
of at leest two-thirds of the included 
provinces having 6st leest two-thirds of the 
populetion of the included provinces has been 
secured. 

b) The so-celled Fulton-Fsvreau formule for 
constitutional amendment provides thet certain 
emendments cén be mede only with the consent 
of Parliement end thet of “two-thirds of the 
provinces having et leest fifty per cent of 
the population of Canada. Those emendments 
relate in generél to the structure and 
functicning of the federal executive and 
legislature. 


In summery, the lew end prectice of the Cénadian 
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constitutionel system provide for meny kinds of 
differentiation between the positions of individual 
provinces and groups of provinces in their reletions 
with the federal government. This tredition hes 
provided « m.jor resource of éedeptability in the 


Consdian federel system. 


Devices of: Adjustment VI: The Inter-Governmenteal 


Delegation of Powers. — 

An alternative to the redistributioh of 
legislative powers between Parliament and the provinces 
through constitutional emenament or chenging patterns 
of judiciel review is the inter-governmental delegaticn 
of powers by the mutuel consent of the governments 
concerned. Under the delezgetion procedure some or all 
of the provinces would confer certeéin of their powers 
on Parliament or egencies operating under federal 
legislation or, elternetively, federal powers might be 
wielded either by the provincial legislatures or 
provinciel executive egencies. Meny students of the 
Canadisn constitution have believed delegation to be 
perticulerly sppropriate to the resulatory ectivities 
of government where the constitutionéel division of 
legislative powers sometimes meke effective -public 
control difficult or impossible enc where the shearing 
of responsibilities through the grant-in-tid device 
is not feasible. 

Section 94 of the British North America Act of 
1867 céntemplated the early assimilsution.of the body of 


legislation relating to "Property and Civil Rights" in 


93 


= b. i. cv U1 ane YOR 
ee Ve 7 * 


a = ae nt ~ PS, , 

: - Xs AS sh : 
ww etlvbic. revere 
7 , = ? 


- 


ay a ‘io snot eiKoy et a ah E 


b] 


spitams afao ap ty: 


gy. 


- : 
Pb, a he " - 


the provinces other than Quebec end thet in this field . 
by provinciel agreement uniform federal law releted to 
these matters would replece the enactments of the 
individusl legislatures in these provinces with a 
common lew tradition. This Section has never become 
overative elthough from time to time constitutional 
specialists have suggested thet it be used to overcome 
what they regserd as an impasse in the division of 

30 
legislative powers. 

The Rowell-Sirois Commission recommended that 
constitutional provision be made for the inter- 
governmental delegctimof legislative powers as a 
device for Nover-coming....the cifficultics which 
arise from the division between the provinces énd the 
Dominion of legislative powers over many complex 
economic activities.....Such e power of delegation 
would give the constitution e flexibility which might 
be very desireble. Withthe present degree of eeenenic 
integration on @ néetional scele it is extremely 
difficult for either the Dominion or 4a province to 
frame legislation which will deal seperately and 
effectively with the locél or with the inter-provincial 

2 
aspects of business ectivity as the case mey hare 
The Commission ected thet delegation might be 
useful in respect to the marketing of agricultural 


ee 


progucts, the .control.of fisheries, sindustrial «<igputes 
oe 


and the regulation of insurence companies. However, 


it was recognized as very doubtful that such delegéetion 
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might validly be effected under the existing 
ceet thei a 

Two post-war decisions of the Supreme Court of 
Canada have clarified the present constitutional position 
of ray ins, tees Essentially this position is that 
neither Parliement nor a provincial legislature may 
delegate any of its legislative powers to the other 
but that either might so delegate to a body subordinate 
to the other. 

At present delegation is used under two federal 
enactments to confer federal powers on provincial 
agencies: 

a) Beotion 2 (1) of the Agricultural Products 

Marketing Act enacted in 1949 reads: 


"(1) The Governor-in-Council may by order 
grant authority to any board or agency 
authorized under the law of any province 
to exercise powers of regulation in relation 
to the marketing of any agricultural product 
locally within the province, to regulate the 
marketing of such agricultural products out- 
side the province in interprovinciael. and 
export trade and for such purposes to exercise 
all or any powers like the powers exercisable 
by such board or agency in relation to the 
marketing of such agricultural product 
locally within the province. | 


(2) The Governor-in-Council may by order 
revoke any authority granted under 
subsection one." 

At the end of 1964 the Governor-in-Council had 
delegated pawers in extra-provincial trade to 36 
marketing boards operating under provinctal legislation. 
In such actions the federal authorities do not attempt to 


influence boards in the various provinces to make their 


regulations uniform but simply act to give their 
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regulations extra-provincial effect. 

b) In 1954 Parliament enacted the Motor Vehicle 
Transport ee to make the regulations of provincial 
motor transport boards operative in respect to extra- 
provincial traffic. In the gaee of Winner v. SHM.T. 


3 
(Rastern Ltd. and A.G.-N.B. decided by the Supreme 
Court of Canada in 1951 the validity of provincial 


regulation of such traffic was denied. The federal 
Government in the light of the decision apparently 
concluded that it was inappropriate to enact a systen 
of extra-provincial motor transport regulation itself. 
At the end of 1964 the powers of extra-provincial 
regulation had been extended by Order-in-Council to the 
motor vehicle transport boards of all the provinces 
except Newfoundland, Although the power has never been 
exercised Section 5 of the Act provides that "The 
Governor-—in-Council may exempt any person or the whole 
or any part of an extra-provincial undertaking or any 
extra-provincia!l motor transport from any or all of the 
provisions of this Act". 

The so-called Fulton-Favreau formula provides a 
procedure which will if the formula becomes operative, 
permit the mitual inter-delegation between Parliament 
and the provinces of the authority to enact particular 
pieces of legislétion within the other's competence. 
The relevant Sections of the Draft Bill agreed upon by 
the federal end provincisl governments in 1964 reads as 
follows: 

NOAA. (1) Notwithstanding anything in this or in 
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any other Act, the Parliament of Canada may make 
laws in relation to any matters coming within the 
classes of subjects enumerated in classes (6), 
(10), (13) and (16) of Section 92 of this Act, but 
no statute enacted under the authority of this 
subsection shall have effect in any province unless 
the legislature of that province has consented to 
the operation of such a statute in that province. 
(2) The Parliament of Canada shall not have 
authority to enact a statute under Sebsection (1) 
of this section wnless 
(a) prior to the enactment thereof the legis- 
latures of at least four of the provinces have 
consented to the operatinof such a statute as 
provided in that subsection, or 
(b) it 4s declared by the Parliament of Canada 
that the Govermnent of Canada has consulted with 
the governnents of all the provinces, and that 
the enactment of the statute 1s of concern to 
fewer than four of the provinces and the 
provinces so daciared to be concerned have under 
the authority of their legislatures consented to 
the enactment of such a statute. 
(3) Notwithstanding anything in this or in any 
other Act, the legislature of a province may make laws 
in the province in relation to any matter coming 
within the legislative jurisdiction of the Parliament 
of Canada. 


(4) No statute enacted by a province under the 
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authority of subsection (3) of this section shall 
have effect unless | 
(2) prior to the enactment thereof the Parliement 
of Canada has consented to the enactment of such a 
statute by the legislature of that province, and 
(b) a similar statute has under the authority of 
subsection (3) of this section been enacted by the 
legislatures of at least three other provinces. 
(5) The Parliament of Canada or the legislature of a 
province may make laws for the imposition of punishment by 
fine, penalty or imprisonment for enforcing any law 
made by it under the authority of this section. 
(6) A consent given under this section may at any 
time be revoked, and 
(a) if a consent given under subsection (1) or (2) 
of this section is revoked, any law made by the 
Parliament of Canada to which such consent relates 
that is operative in the province in which the | 
consent is revoked shall thereupon cease to have 
effect in that province, but the revocation of the 
consent does not affect the operation of that law 
in any other province, and 
(b) af a consent given under subsection (4) of this 
section is revoked, any law made by the legislature 
of a province to which the consent reletes shall 
thereupon cease to have effect. 
(7) The Parliament of Canada may repeal any law 
made by it under the authority of this section, in so 


far as it is part of the law of one or more provinces, 
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put if any repeal under the authority of this 
subsection does not relate to all of the provinces 
in which that law is operative, the repeal does not 
affect the operation of that law in any province to 
which the repeal does not relate. 
(8) The legislature of a province may repeal any 
law made by it under the authority of this section, 
but the repeal under the authority of this 
subsection of any law does not affect the operation 
in any other province of any law enacted by that 
province under the authority of this section." a 
The circumstances surrounding the discussions on the 
emending procedure in the past five years indicate that 
the delegation provisions are in a sense an off-set to 
the relatively inflexible method of amending the 
constitution as it relates to the division of 
Yegislative povrers between Parliament and the provinces. 
It is, however, impossible to predict the extent that 
the delegation procedure will be used if the projected 
amending formula becomes operative. 


Devices of Adjustment VII: The Federal Emergency and 
Defence Povers. 


It is a truism of Canadian constitutional law that 
since the decision of the Judicial Committee of the Privy 
Council in the Local Prohibition case of 1896 the courts 
have followed a restrictive interpretation of the general 
powers of Parliament to legislate in respect to the 
"Peace, Order and Good Government of Canada" in respect 
to all matters not assigned exclusively to the provinces. 


In the broadest of terms, the federal authorities have 


i2 Ye Hs ti oF haadiet ‘tea eed aottasada 
vee daa an? >, ov EIRTEGo at wal seid toh 


, 4 


2) ironies mk wat 


’ 
Fie PAS 


sate ‘th notasieao oft foetts 


Pi aun 


no lw 


ote. let * 


ye ae i ae 


p Laoget (awe esicky ot; 6 


mh 
boos ads Biv citwodt ue, 
a < 
aidy tos! ~Omtss « 


| Jor a 
edits wat 


pe % 7 

“ee oF rf >. 

Gv La ae Heke 
’ 


~ Fo & . 
eS & It 


a! 
ae ‘sBoodivoty 
Bt Yi 5 ae Ts | 
¢ x _ taut be F aty s en7 Mg : : Fy ry Wt 


hetoo tort af? if Hor 


svi 


‘ha Vonentsay Laanba® 


ft nt! wal Tanmok divs 
4] a | bat odd td oad Ft: sino fstot is y lat . 


ms. x 
Jntros att SORE So seso gotitdi: 


aan 
52108 od? to aotisiorgrstot ovis 
a je of doeaess nut etalats 
ot Pa) agi a Sromtetsv 00 


oe 


hd 
+7 


a » set, | ft: aed tw fasts 


a 


7 ne pees 


100 


few opportunities, apart from circumstances related to 
international hostilities, to extend their jurisdiction 
to matters otherwise within provincial control on the 
justification that the subject in question has become of 
urgent and country-wide importance and thus within the 
general powers of Parliament under the opening sentence 
of Section 91. The validity of this statement is not 
in any significant way qualified by a contradictory 
trend of judicisl decisions beginning with Russell v. 
The Queen in 1882 which would give a less restrictive 
interpretation to the federal residual power. 

In Canada as in other federations the normal 
Gistribution of legisletive powers between the federal 
end the regional governments does not operate when the 
country is engaged in full-scale international hostilities. 
The constitutional justification for this over-riding of 
provincial powers has been the opening words of Section 
gl allowing the federal Parliament to make laws in respect 
to the "Peace, Order and Good Government" of Canada. 
There is no incompatibility between the necessities of 
of defence and the long-run survival of federal 
institutions if emergency powers are invoked only when 
the country is fully committed to international conflict 
and if the normal practices of federalism are restored 
within a short time after such hostilities end. More 
difficulties arise when emergency powers are exercised 
(1) after an international conflict is ended in fact, if 
not in law, to permit the federal government to deal 
with economic and other dislocations attributed to the 


war; (2) in periods of acute international tension 
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short of full-scale hostilities. The continuing state 
of international crisis in which we all live and the 
nature of modern mobilization on either a partial or a 
total basis make the normal workings of federalism 
particularly vulnerable to international deveopments 
end the views of the federal authorities about 
appropriate responses to these developments. 

The War Measures Act enacted by Parliament in 1914 
provided that "the Governor-—in-Council may do and 
euthorize such acts and things, and make from time to 
time such orders and regulations, as he may by reason 
of the existence of real or apprehended war, invasion 
or insurrection, deem necessary for the security, 
defence, peace, order, and welfare of Canada". Among 
the powers which might be exercised by Parliament and 
which were enumerated in the Act were those over 
"trading, exportation, production and manufacturent 
end "Appropriation, control, forfeiture, and disposition 
of property or of the use thereof". The Act also 
provided that the issue of a proclamation by the 
Governor-in~Council should be conclusive evidence of 
the existence of a state of emergency. 

Most of the orders and regulations made under the 


War Measures Act were repealed from January 1, 1920 


under an Order-in-Council of December 20, 1919. From 
this repeal were excluded, among other specific orders, 
those related to the control of paper which were to 
remain in force until the end of another session of 


Parliament. In Fort Frances Pulp and Paper Co. Ltd. v. 
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venicend peeeterede compease® the Judicial Committee of 
the Privy Council in 1923 upheld the power of the federal 
government to continue the controls over paper after the 
actual hostilities had ceased but "while the effects of 
war conditions were still operative". The impact of 
this decision was to give constitutional justification 
to the federal government's actions in over-riding 
provincial legislative powers to facilitate the 
transition to peace-time conditions after both the First 
and Second World Wars and to confer on the federal 
authorities a wide measure of discretion in determining 
when conditions were appropriate to the restoration of 
the normal workings of federal institutions. 


The War Measures Act was never repealed and was 


proclaimed in effect on the outbreak of war in 1939. 

The sweeping powers conferred on the Governor-in-Council, 
enumerated in a sense by other war-time legislation such 
és the Department of Munitions and Supply Act and The 
Rational Resources Mobilization Act, provided the legal 


basis for federal action toward a more complete 
mobilization of resources than had been effected in the 
previous confiict. In the fall of 1945 the Government 
introduced into Parliament the National. Fmergency 
40 
Jransitional Powers Act which read in part: 
",....The Governor-in-Council may do and authorize 
such acts and things, and make from time to time 
such orders and regulations, as he may, by reason 
of the continued existence of the national emergency 
arising out of the war against Germany and Japan, 
deem necessary or advisable for the purpose of: 


(b) facilitating the readjustment of industry and 
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and commerce to the requirements of the community 
in time of peace; 


(c) maintaining, controlling and regulating supplies 
and services, prices, transportation, use and 
occupation of property, rentals, employment, salaries 
and wages to ensure economic stability and an orderly 
transition to conditions of peace; 
(a) continuing or discontinuing in an orderly manner, 
as the emergency permits, measures adapted during 
and by reason of the war." 
It was clear both by the Government's sponsorship of this 
enactment and by policy statements made: by its leaders 
of the end of the war that federal emergency powers would 
be “er to effect an orderly transition to peace-time 
conditions and that the federal authorities would 
themselves determine the tempo of decontrol and the 
restoration of the normal division of legislative powers 
between Parliament and the provinces. 

The Government did not invoke the War Measures Act 
Guring the Korean conflict. However, certain federal 
emergency powers were wielded under the Essential 
laterials (Defence) Act of 1950 and the Emergency Powers 
and the Defence Production Acts of 1951. During the 
debate on the former legislation the Minister of Justice 
defended somewhat obliquely the over-riding of 
provincial jurisdiction as an exercise of federal 
powers over trade and commerce and over defence. The 
constitutional validity of these enactments was never 
tested in the courts and in the House of Commons in 1951 
Mr. Stanley Knowles outlined concisely the ambiguities 


of the Canadian consfitution as it related to emergency 


powers: 
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",.-at the risk of getting into paths where only 
lawyers should tread I should like to comment on 
the situation that seems to be developing with 
respect to the constitutional basis on which we are 
proceeding in this country. It seems to me that 
there are three diferent bases on which we operate. 
We have the normal situation, although heaven knows 
when we are going to get back to it, when our 
constitution is the British North America Act. 

Then we have the fompletely abnormal situation when 
our effective constitution becomes the War Measures 
Act. Then we have this third stage which comes in 
between which is neither a normal time when we are 
governed by the British North America Act nor an 
abnormal time when the War Measures Act gives the 
federal government all the powers. We have this 
in-between stage when Parliament declares an 
emergency and gives certain powers to the federal 
government even though these powers may over-ride 
the British North America Act." 42 | 


A related uncertainty is that the courts have never 
authoritatively defined the limits of Section 91 (7) of 
the British North America Act which confers upon 
Parliament the exclusive authority to legislate in 
respect to "nilitia, military and naval service and 
@efence™". It is possible that this power might validly 
have been invoked to justify widespread federal 
intervention in matters normally within the jurisdiction 
of the provinces in support of what Bora Laskin has 
called "cold war federal policies in the economic 
fieran” and, in 1951, F. R. Scott suggested tentatively 
that in the prolonged and perhaps permanent state of 
dnternational unrest "It may be that the one word 
*Defence! in Section 91 will grow to be a new residuary 
clause in the Sec ua s This has not in fact 
happened but on the basis of previous judicial decisions 
relating to the exercise of the federal emergency powers 
it seems unlikely that the courts would, except under the 


most unusual circumstances, challenge the federal 
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government's judgments that certain measures were 
necessary for the defence of Canada. 
Devices of Adjustment: Summary and Conclusions. 
In this Chapter we have used the term "devices 

of adjustment" to mean the procedures by which the 
Legal-constitutional division of powers, privileges and 
responsibilities between the federal and provincial 
governments has been progressively modified. Our 
attention has been mainly on the period since the 
Second World War. In broad terms, the rapid evolution 
of the federal aspects of the Canadian constitutional 
system in the past quarter-century has been through the 
public policy actions of the federal and provincial 
governments, sometimes acting unilaterally and sometimes 
in collaboration, rather than through amendment or 
evolving pattern of judicial review. Unlike the decade 
of the Great Depression, the governments involved have 
for the most part not found the division of legislative 
powers as judicially interpreted an overwhelming barrier 
to their objectives. J. A. pemny has written perceptively 
of the "...political process replacing, or at any rate 
supplementing more extensively than in earlier years, the 
judicial process" in developed federal systems and he has 
concluded: 

"The political processes have a flexibility and an 

easy adaptability to the dominant moods of the 

country that constitutional amendment and judicial 

interpretation both lack. There will continue to 

be regional aspirations which, even if they cannot 

have free play in a mature federalism, still have to 


be recognized and reckoned with. There will still 
be regional resistance by the people in the poorer 
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areas against the tribute levied on them by the 
metropolitan areas. All these stresses and 
conflicts need to be negotiated and compromised 
in ad hoc arrangements. 


At any rate, we are likely to live for a long time 
with the equivocal structure called co-operative 
federalism. It has arisen because several separate 
governments share a divided responsibility for 
regulating a single economic and social structure. 
It is most unlikely that any constitution could 

be devised which would enable each to perform its 
specific functions adequately without impinging 
seriously on the other's. So their activities 

are inevitably intermingled, and co-operative 
arrangenents must be worked out. In the result, 
formal powers are not coterminous with operating 
responsibilities; the two levels of government as 
well as the several state and provincial governments 
interpenetrate one another in many places and ways. 
Under the heat and pressure generated by social and 
economic chenge in the twentieth century, the 
distinct strata of the older federalism have begun 
to melt and flow into one another." 45 


There is of course no assurance that "policy processes" 
will continue to displace amendments and judicial review 
as the chie® procedures of constitutional evolution. It 
is at least possibile that either the federal and some or 
all of the provincial governments will come to find that 
the existing division of legislative powers and the results 
of inter-governnental interactions are incompatible with 
their objectives and seek explicit constitutional changes. 
Circumstances can be visualized where private interests 
come more than at the present to support judicial 
echéllenges to federal and provincial legislation. 
Influences may grow toward making the federal constitution 
a more effective symbol of what are perceived to be the 
essential aspects of the Canadian expertlence. In the 
meantime the legal-constituwional aspects of Canadian 


federalism show very great resources of adaptability. 
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NOTES TO CHAPTER 4 


Although this Chapter deals with the formal constitution we 
wish to reiterate the inextricable relation between this 
aspect of federalism and the ways in which the federal and 
provincial governments choose to wield their respective 
powers. 


Debates, p. 9. 
Pe 556 ibid. 


p. 62. ibid. 
pe 96. Abid. 


The way by which Quebec's consent was obtained to the 1964 
amendment giving Parliament concurrent jurisdiction with 
the provinces in respect to survivors! benefits under the 
proposed Canada Pension Plan is significant. This consent 
was secured as part of a complex agreement between the 
federal and Quebec administrations involving their 
respective proposals for contributory pensions programmes 
negotiated in the aftermath of the Federal-Provincial 
Conference of March 31 - April 1, 1964. See the account 
of these events in Peter Newman, "Pension Deal Saved 
Confederation", The Vancouver Sun, Nov. 13, 1964. 


See the standard text Bora Laskin, Canadian Constitutional 
Lew, 2nd Ed., Toronto 1960. For surveys of post-war trends 
of judicial review see Peter H. Russell "The Court!s 
Interpretation of the Constitution since 1949" in 

Politics: Canada, Ed. by Paul Fox, Toronto, 1962; pp.64-S03; 
V. C. Macdonald, Legislative Power and the Supreme Court 
in the Fifties, Toronto, 1961, and issues of The Canadian 


Bar Review. 


In the most exhaustive analysis of the pattern of judicial 
interpretation along these lines see Senate of Canada, 


Report _on the British North America Act (1939). 
University of Toronto Quarterly (1938), p. 144. 


A forthcoming study undertaken for the Royal Commission on 
Bilingualism and Biculturalism by Professor Peter Russell 
of the University of Toronto will examine the nature and 
extent of judicial review of the constitution since 1949. 


"Constitutional Trends and Federalism" in Evolving Canadian 
Federalism, A.R.M. Lower, Frank Scott et al, Durham, il.C., 
1958, p. 115. 

Revised Statutes of Canada, 1952, Cap. ll. 


Statutes of Canada, 1953, Cap. 37. 


For a_comprehensive examination of these matters see G. V. 


La Forest, Disallowance and Reservation of Provincial 
Legislation, Ottawa, 1955. 
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Canada, House of Commons, Debates, Aug. 10, 1960, p. 7934. 
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NOTES TO CHAPTER 4 - continued 


16. Quoted in ibid., May 5, 1961, p. 4937. 


17. For an analysis of this incident, see J. R. Mallory, 
"The Lieutenant-Governor's Discretionary Powers: The 


Reservation of Bill 56" 27 Canadian Journal of Economics 
and Political Science, 1961, pp. 518-522. 

18. For a discussion of the constitutional aspects of the 
spending power see Donald ¥. Smiley, Conditional Grants 
and Canadian Federalism, Canadian Tax Paper No. 32, 
Canadian Tax Foundation, Toronto, 1963, Chapter II. 

19. (1937) A.C. 355 at 366. 

20. Angers v. Minister of National Revenue (1957), Ex CR. 83. 


21. Canadian Constitutional Law, 2nd Edition, Toronto, 1960, p. 655. 


22. L. M. Gouin and Brooke Claxton, Legislative Expedients and 
Devices Adopted by the Dominion and the Provinces: <A Study 


Prepared for the Royal Commission on Dominion—Provincial 
Relations, Ottawa, 1939, p. 18. 


23. F. Re Scott "The Constitutional Background of the Taxation 
Agreements" 2 McGill Law Journal, 1955, p. 6. 


24- Abid. p. 22. 
25. See Chapter 
26. ibid "The Constitutional Background of the Taxation Agreements". 


27. For a useful compilation of what one might reasonably call 
"constitutional Statutes" see British North America Act and 
Selected Statutes, 1867-1962 Prepared and Annotated by 
Maurice Ollivier, Ottawa, 1962. 


28. At the 1960 Federal-Provincial Conference Premier Walter R. 
Shaw of Prince Edward Island argued for a causeway connecting 
his province with the mainland on the basis of this pledge of 
1873, Proceedings, p. 73. 


29. For an account of this incident and its future ramifications 


LI I OE AS EN 


30. See for example the letter of Dr. Eugene Forsey to 
The Globe and Mail, Feb. 1964. 


31. Book I - p. 251. 
32. pp. 251 - 252. 
32-e Pe 251. 


109 


JOTES TO CHAPTER 4 - continued 
he-GeNeS. Ve A.G- Can. (1951), SCR. 31 and P.E.I. Potato 
Marketing Board v- H, B. Willis Inc. and A-G- Canada, 1952, 
2 Ds. Res .L40- 
Revised Statutes of Canada, 1952, Cap. 6. 
Statutes of Canada 1953-54, Cap. 59. 


4 DeleRe 529 ® 


The Draft Bill is reprinted in The Amendment of the 
Constitution of Canada, the Honourable Guy Favreau, 
Queen's Printer, Ottawa, 1965, Appendix 3. 


(1923) A.C. 695. 

9-10 George VI. Ch. 25. 

House of Commons Debates Sept. 11, 1950, p. 555. 
House of Commons Debates, Feb. 23, 1951, pp. 648-649. 


Canadian Constitutional Law, 2nd Edition, Toronto, 1961, 
Deinchac 


F. R. Scott "Centralization and Decentralization in 
Canadian Federalism", 29 Canadian Bar Review (1951), p. 1124. 


"Constitutional Trends and Federalism", op. cit. 
pp. 121-122. 
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CHAPTER 5. 


FEDERAL CONDITIONAL GRANTS TO THE PROVINCES. 

A conditional grant is a subsidy paid by one govern- 
ment to another under the circumstance that the receiving 
jurisdiction will expend the funds in ways deemed 
appropriate by the authority making the payment. Ina 
federal system the extent and nature of conditional 
grants is a useful indicator of the relative strength 
and vigor of the central and regional governments. When 
the currents toward country-wide integration are running 
strongly we can expect grant-aided activities to proliferate 
and the federal authorities to be willing and able to 
enforce nein own standards of appropriateness on the 
See or provincial administrations in connection with 
these subventions. Conversely, when the influences toward 
regional autonomy are strong we see resistance by these 
jurisdictions to the restrictions on their autonomy 
inherent in such a procedure. So it has been in Canada. 
Between 1945 and 1960 the conditional grent device 
assumed a central aes in federal-provinclel 
relations, and, although provinces on occasion were 
Gissatisfied with the way particular federal actions 
were taken there was, apart from Quebec, little sustained 
provincial concern about the over-all impact of the 
device end littic opposition to its extension to new 
matters within provineisl legislative jurisdiction. 

In a sense, federal-provincial relations had become 
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Neconstruction to agree on a comprehensive. redistribution 
or revenues, revenue sources and functional responsibilities 
gaverise to piece-meal collaboration on matters of more 
limited scope. However, by the early 1960s the magnitude 
of the grant payments, the policies of Quebec toward this 
procedure and the increasing vigor and administrative 
maturity of the provinces generally projected the 
conditional grant device into the forefront of federal- 
provincial relations. 

The development of conditional grant programmes in 
Canada has been traced elsewhere and does not need to be 
repeated eee During the period from 1918 to the 
Great Depression several programmes were established. 
However, the federal Lineral party which was in power 
during most of this period had an ideological distaste 
for the procedure and,apart from the old age pension 
arrangements begun in 1927, failed to renew the other 
terminal arrengements when the agreements with the 
provinces expired. During the 1930s very large sums 
were paid by the federal government to the provinces 
and municipalities to assist them with the desperate 


problems of the Depression but these arrangements were 


almost all of an ad hoc aR nna It was only in the 
circumstances that came inte being after the Second 
World War that tis gront-in-aid device assumed a place 
of central importéence ii federal-provincial relations. 


Within the English-Canedian context at least there 


was a developing consensus toward a more equalized 
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range and more equalized standards of basic public 
services throughout Canada. It had become a widespread 
belief that wide inter-provincial or inter-regional 
disparities in these services were indefensible and that 
the federal government had a moral if not a constitutional 
responsibility to mitigate these disparities. This 
point of view was usually assoclated with a disposition 
to believe that federal decisions in these matters were 
almost inherently better than those of the provinces 
and a profound lack of concern that the functions 
concerned were within the legislative jurisdiction of 
the provinces. (As we have seen, in the immediate 
post-war period humanitarian considerations Pe riied 
with the perceived necessity to overcome deficiencies 
in demand as a justification for heavy federal spending 
on provincial eae The federal government might, 
of course, have chosen to move against the wide 
disparities in the abilities of the provinces to provide 
services by sole reliance on unconditional subsidies 
based on some criteria of fiscal need. However, from 
a partisan-political point of view if no other this 
would have been an inadequate response to the very 
specific pressures on the federal authorities to come to 
the aid of particuler provincial functions against the 
background of a growing public disposition to favour, 
or at least to tolerate, federal action toward country- 
wide equalities in respect to basic services. 

Successive federal governments had in the post-war 


period both the disposition and the financial resources 
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nt their disposal to respond positively to the influences 
described above. As we have seen, the New National 
Policy evolved in Ottawa between 1943 andthe end of the 
War called for both a high degree of fiscal centralization 
and aggressive federal leadership in respect to a number of 
matters within the legislative jurisdiction of the provinces. 
Although provincial agreement could not be secured on 
the comprehensive Green Book proposals presented to the 
Conference on Reconstruction in 1945, the general 
rationale of this plan was undoubtedly the frame of 
reference accepted by federal elected and appointed 
officials in the succeeding decade and perhaps after. 
The conditional grant device was a useful expedient 
for the piecemeal accomplishment of some of the objectives 
of the New National Policy, particularly in respect to 
public assistance and health services. Also too, the 
distribution of the tax sources between the two levels 
both allowed the federal authorities to support an 
increasing range of provincial services within the 
limits of federal tax fovesena budgetary surpluses 
or deficits believed appropriate and put a certain 
stringency in pressures on the road eye to receive 
these subsidies and meet the required conditions of 
eligibility. 

The growth of specialization and professional- 
ization within the federal and provincial governments 


saw the growth of Canada-wide groups concerned with 


particular public functions who pressed for greater 
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expenditures on these functions and for minimum 
standards of service in all parts of the country. 

J. A. Corry has spoken of the "nationalization" of 
sentiment among the Canadian elites and the di aposition 
of these groups to pursue their objectives through 
federal action. So far as conditional grents are 
concerned, the most important of these elites were 
those whose working concerns were in the carrying out 
of particular public functions in such fields as health, 
public assistance, forestry, natural resource develop- 
ment and so on. Within these particular professional 
and sub-professional groups there was a high degree of 
consensus about the appropriate kinds of public action 
in regard to these activities and of course about the 
necessity of having more public revenues spent on them. 
The actual workings of conditional grant agreements 
insulated to some degree those who were carrying on the 
aided functions from the normal degrees of cabinet and 
treasury control and certainly from the grosser forms 
of partisan-political jobbery. The increasing 
influence of thesespecialized bureaucratic elites, 
normally with allies outside government, worked in the 
same directions as did other groups within the federal 
administration disposed toward a leadership role in 
relations with the provinces and the growing consensus 
about the desirability of Canada-wide standards in 
public services. 


The relatively inflexible delineation of legislative 
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powers between Parliament and the provinces also 

provided an element in the development of the conditional 
grant device. This delineation proved relatively 
resistant to evolution through constitutional amendment 
or changing patterns of judiciah review. Thus the 
influences toward federal leadership evolved against a 
background of a relatively r¢gid division of the authority 
to make laws about particular matters. So far as these 
influences involved functions within the legistlative 
jurisdiction of the provinces the federal government 
could respond only by such measures as the establishment 
of conditional grant programmes which in a formal legal 
sense if no other respected provincial autonomy. 


THE INTERACTION OF FEDERAL AND PROVINCIAL PURPOSES IN 
THE CONDITIONAL GRANT PROGRAMMES. 


It would be impossible without a detailed invest-— 
igation of the establishment of pach eeenteineaia to 
determine the specific objectives which the federal 
authorities were attempting to attain by such action. 
For purposes of analysis three kinds of federal aims 
can be distinguished, although these are not inherently 
incompatible and in most circumstances Ottawa was 
probably trying to pursue more than one of them. 

First, the federal government may be primarily 
interested in securing a measure of Canada-wide 
uniformity in the range and standard of the public 
amenities which have come to be regarded as the social 
minimum, This presumably was the kind of motivation 
which prevailed in respect to hospital insurance, 


onl | 
“*7 ees : 7 


u = 0 


» : 


i i 7 " <— De - erry : . iG 7 rom r r F a : 
Fi ee onivorg ad’. brs done his 


ee ; . cs * ‘ iL. 
ey PF 
Lane | : J 
ie ‘ i 
: F, - ee \. 
a a2 nf } ; j ; 


2 Ss awe a , * : 
Oe 
coal #4 ' ae ay" 
7 Ww Aan - > * 3 
Py 
’ — 2) g . 
+ orts "4 , as [55 ; ‘ 
‘ . * 
Jai whe By bt ‘ ) : 
{ s 
th aoe at 
h om Vial’ Me 
, 
» 7 : ’ 
- a ‘+ j 1 - 
i es oe a ; 
ees 
ns 
2 ’ ,! s j 
4 om yf 
' 7 at « 
: ‘ 
6 " n 
>. s 
H A ven FS ; 5 +e 
tg ' ‘ ¥ 5 ’ 
Ya A 
ef = oy ever s 
° : sis. 
) + “ 
i 4 - ; 
vr y * rue) 
2 bf 
: { 
. 4 - 
. si ‘bn an 
_- 
7 e PF : a 
1 | i" ~ : . 
a. oh “Wi 7) 5 ih }. ry sf fi { 
Tt on , » 
} f ~ on * 
slated De Ott ’ i © é 
- p ry vey % ri ti ft ie 4 
Shed SVL Wil aU OrTs > in oy _ . yy | { ‘“ 
- * 
hat .. ar ; 
d ey t PX I P { ma + ee a 
<aparaet SOeLG2ON OF Tootee. 
: uf 1 
7 4 
.s 


he's a a}: s | ee. | ‘ 
ar ees V abspoo aid. IO dn MOCLEVS? Ss TA. whom? 

i 4 - e a, ™ a 

yierii gin ' Heverte mo 4 ear teat & : Pad 5% 


7 
—= x Ve 


a 


30h 7 
200 ROUT TEE 
man 


“paosde’  * 


oe Cem 


ALN VY 


116 


pensions for the blind and the permanently and totally 
disabled, 

Second, the federal authorities may find it 
impossible to discharge certain of their own 
responsibilities in the absence of provincial action 
which is not expected in the absence of federal financial 
inducements. This consideration prevailed when in 1960 
the government radically increased its levels of 
contribution for vocational training facilities after 
the Senate Ra~ort on Manpower and Employment had shown 
that the labour force was deficient in skills. 

Third, the federal involvement may be almost 
entirely on the basis of cost-sharing in an expensive 
provincial activity. This seems to have been the 
primary motivation in the ewe CHENG of the federal 
Unemployment Assistant Act in 1956. The Act committed 
the federal government to pay 50 per cent. of general 
social assistance cost incurred by the provinces and 
municipalities without serious attempts by the federal 
authorities to influence the standards at which such 
social assistance should be néaareie 

A federal-provincial conditional grant programme 
can trintinedine Apantin diiliaie public function in three wags: 

First, such an arrangement almost always encourages 
a higher total expenditure on the function than would 
have occurred in absence of the grant. However, the 
precise amount of the extra expenditure which is induced 


by the grant-in-aid cannot be accurately determined 
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except in those circumstances where it is almost certain 
that the activity would not have been undertaken in the 
absence of federal involvement. It is reasonable to 
suppose that in the more prosperous provinces the 
likelihood is that the service, or one like it, would 
have been provided anyway and the proceeds of the grant 
are like a windfall, whereas in the poorer jurisdiction 
the federal inducement triggers commitments of other 
provincial revenues which might in its absence have 

been spent on other provincial purposes. 

Second, the grant-in-aid arrangement may encourage 
some or all of the receiving jurisdictions to undertake 
a function that would not otherwise have ner carried on. 
In such cases conditional grants work toward a uniform 
country-wide range of services available throughout 
Canada. For example, it is unlikely that all the 
provinces would now have universal hospital insurance 
schemes in the absence of federal financial assistance 
for this purpose. 

| Third, the programme can induce the provinces to 
carry out the aided function in a way they would not 
have otherwise chosen. Frequently discussions of 
conditional grants talk about national "standards" 
which are brought about by this sect This term 
connotes a precision which does not acfurately describe 
the ways in which the federal authorities characterist- 
ically act to influence provincial and local action; 


it is quite unrealistic to believe that in most cases 
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anything approaching uniformity in standards of service 
throughoutCanada can be attained through federal grants- 
in-aid. In some circumstances federal influence comes 
through requiring prior federal approval of the physical 
plans for capital projects or the administrative 
structures through which the service is rendered. In 
other cases, as with the health grants, federal 
approval is required for the object on which federal 
moneys are to be spent. The federal government may also 
try to influence provincial action by defining certain 
kinds of costs as shareable and others as not or by 
providing a higher rate of contribution toward 
particular costs than for others. Federal influence 

may also proceed through indirection by efforts to 
encourage training and research in respect to the aided 
function or through providing consultative and advisory 
services. 

There are several constraints on the ability of the 
federal authorities to influence the range and standard 
of provincial services through the conditional grant 
device. The federal government is after all seeking to 
pursue its own objectivex when it decides to embark on 
a shared-cost venture and it can be frustrated by the 
refusal of one or more of the provinces to participate; 
experience has shown that this participation can never 
be taken for granted, particularly in the case of the 
larger and more prosperous provinces. In most 


circumstances the conditions under which federal moneys 
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are to become available are worked out in the first 
instances in collaboration between the federal and 
provincial officials who will be responsible for the 
implementation of the arrangements and the former are 
understandably concerned to secure the future 
co-operation of their provincial counterparts. Once a 
grant-in-aid programme is in operation it is ordinarily 
not feasible for the federal government to refuse to 
make payments to a province whose actions in regard to 
the aided function are not in harmony with federal 
pro¢edures or objectives. Because of this kind of 
intérplay of federal and provincial influences, grant- 
in-aid arrangements characteristically provide for a 
relatively wide range of variations among provinces in 
PORTE to the aided service or facility. The growing 
confidence and competence in the provinces can be 
erpecred in the future to increase the influence of 
these jurisdictions in conditional grant programmes as 
in other matters. In particular, the contracting-out 
device which will be analyzed in the next Chapter may 
work so as to enhance provincial discretion in respect 
to existing or projected programmes where it applies by 
giving the provinces as an alternative to participation 
the opportunity of contracting out with a fiscal 
equivalent. 

To come to definite conclusions about the impact 
of grants-in-aid on the provinces is impossible 


because to do so one would have to make judgments 
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aboutwhat would have happened in the absence of grants. 
fhe following points. can, however, be made: 

First, in some matters -- for example, civil 
defence, research in public health and occupational 
rehabilitation -- federal inducements may well have 
resulted in the development of activities which the 
provinces would otherwise have had little predisposition 
to undertake. In respect to the Trans-Canada Highway, 
roads-to-resources and some aspects at least of 
vocational training the federal involvement probably 
has given rise to activities which in a relative sense 
the provinces might have neglected. 

Second, federal participation has resulted in the 
standards at which aided functions are carried on 
conforming more closely to those prevailing in such 
professional fields as social work, forestry, public 
health and so on than would otherwise have been the 
case even with equivalent provincial expenditures on 
these functions. In most grant-in-ald programmes there 
is the requirement that the physical plans for a capital 


project or the proposed administrative arrangements for 
a new grant-aided activity receive prior federal 


approval. This means that such matters are scrutinized 
by federal programme officials whose frames of reference 
are those prevailing in these specialized fields. As 

we have seen, aided activities are to a degree insulated 


from the partisan-political and other influences to whic 
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provincial activities are usually subjected and 
federal and provincial programme officers. usually 
co-operate to sustain this insulation. The devising 
and implementing of a grant-in-aid programme usually 
involves close and continuous collaboration between 
federal and provincial officials with a common 
professional background and gives rise to a pattern 
of formal and informal contacts on this professional 
Oe a This kind of co-operation is perhaps most 
influential in respect to the standards offided 
services in the smaller provinces whose bureaucracies 
are relatively unspecialized and in which administrative 
activity usually takes place under relatively close 
partisan-political supervision. 

Third, federal grants-in-aid of hospital insurance 
and of general and Wreranicut public assistance go a 
very long way in making it possible for Canadian 
residents to move freely among local jurisdictions 
within provinces and between provinces without thereby 
prejudicing their access to these amenities. Left to 
itself, even the most liberally-minded provincial or 
local jurisdiction can be expected to impose residence 
requirements in respect to such services and the grant- 
in-aid programmes are effective in mitigating these 
restrictions. The Hospital Insurance and Diagnostic 
Services Act requires the participating provinces to 
make insured services available to residents on 


“uniform terms and conditions" (i.e. without local 
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residence requirements) and under federal leadership 
tne provinces have been able to achieve a high degree 
of inter-provincial reciprocity. Statutory provisions 
for reciprocity are contained in the federal enactments 
relating to general public assistance and to pensions 
for the blind, the permanently and totally disabled and 
those persons between 65 ana 69 years of age who meet 
the requirements of provincial means tests. 

Fourth, in some provinces at least the enhancement 
of standards induced by federal involvement has probably 
taken place at the expense of functions for which no 
federal assistance was ae?’ Because "fifty- 
cent dollars" are available for some kinds of activities 
the provincial governments are often under pressure to 
commit more of provincially-raised revenues to these 
activities than they would otherwise do and consequently 
to deny resources to non-aided services. It is reasonable 
to suppose that these difficulties are more acute in the 
less prosperous provinces where otherwise aided functions 
might not have been undertaken and where action to bring 
these activities up to the standards required for federal 
reimbursement results in the depression of the standards 
in non-aided activities to levels more below Canada-wide 
averages than they would otherwise be. To take one 
striking example, elementary education in the Atlantic 
provinces may well have borne heavy disabilities because 
of federal grants-in-aid for other provincial programmes. 


Fifth, the grant-in-aid procedure in some cases 
inhibits both the federal and provincial governments 
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frow realizing precise objectives and results in a 

more indiscriminate expenditure of public funds than 

if only one jurisdiction were involved. The obstructions 
in the path of the federal authorities in pursuing precise 
aims have already been described and relate to the needs 
to secure the participation of the provinces. On the 
other hand, the participation in a grant-in-aid programme 
both requires the provinces to alter their expenditure 
priorities and to carry out the aided function in a way 
they might otherwise choose not to do. These 
restrictions onprovincial discretion may not be onerous 
if the province is not committed either to long-range 
budgetary or programme planning and such has in fact been 
the case in most provincial jurisdictions until recently. 
However, if the province has formulated its objectives 

in these terms BOneWna explicitly subsequent federal 
inducements to participate in shared-cost arrangements - 
almost inherently result in these directions being 
altered. Unless more articulation of federal and 
provincial objectives is attained in respect to more 
comprehensive policy concerns than those affecting 
particular programmes, we can expect that public 

revenues Teac ni will continue to be allocated ina 
less discriminating way than if each level had 

exclusive responsibility for particular public activities 
and was engaged in long-term budgetary and programme 


planning. 
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-CONDITIONAL GRANTS FROM 1960 ONWARD 
Apart from Quebec neither the provinces nor the federal 
government from the end of the Second World War to about 
1960 gave systematic attention to the general rationale 
of the grant-in-aid device. Professor Eric Hanson 
asserted in 1953 that "the conditional grant lives 
healthily and lustily because we live in the eee a 
and both levels apparently took up their positions in 
respect to grants-in-aid almost exclusively in terms of 
short-run considerations relating to individual functions 
and projects. The major focus of attention in federal- 
provincial relations for senior elected and appointed 
officials was the negotiation of the tax agreements for 
each five-year period and these distributions offax 
sources and public revenues seem to have been made 
without much explicit reference to grants-in-aid. At 
the federal level and in most if not all of the provinces 
the activities of programme agencies were not closely 
integrated with more comprehensive plans or objectives 
to which the governments as such were committed. 

For the first time since the Second World War the 
rationale of the conditional grant procedure came into 
high-level discussion as the issue was raised by several 
of the Premiers at the Federal-Provincial Conference of 
October i5oe The reasons for the articulation of 
these accuhulative dissatisfactions at this particular 


time can only be conjectured. The relative importance 


of conditional grant payments in provincial budgets had 
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rapidly increased from a total. of $110,974,000 or 

9.75 per cent. of provincial expenditures on goods and 
services in 1956-57 to $382,837,000 or 26.91 per cent. 
in 1959-60. The Federal-Provincial Continuing 
Committee on Fiscal and Economic Matters had had 
conditional grants under study since its establishment 
in 1955 and undoubtedly its members, the senior 
appointed financial officers, provided their respective 
governments with evaluations of the grant-in-aid device 
which were at the same time less favourable than those 
of programme officials and less rooted in considerations 
related to particular services. The newly-elected 
Government in Quebec took a different policy on shared- 
cost programmes than had its predecessors. The 

Premiers expressed their concern with grants-in-aid on 
several grounds. Manning of Alberta criticized this 
device because it transferred policy disuussions from 
the provinces to Ottawa, created financial difficulties 
in requiring the provinces to raise additional revenues, 
enforced measures of uniformity "beyond the dictates of 
desirability" and increased the costs of services through 
centralization; he recommended that conditional grants 
be progressively replaced by unconditional subventions 
on a fiscal need Seren The Premiers of three of the 
less prosperous provinces -- New Brunswicl¥, Prince 
Edward Seer em -- criticized the grant-in- 
aid arrangements for not taking provincial fiscal 
capacity into account. Douglas of Saskatchewan spoke of 


the "rigidities" of these arrangements and suggested 
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that they.be carefully feviewed with a view to 
converting some of them to grants which will be 
unconditional within specific areas of governmental 
activity. Shaw of Prince Edward Island spoke 

somewhat similarly of the "budgetary inflexibility" 
resulting from these aa Eb ei It was, however, 

the newly-elected Premier of Quebec who introduced the 
most novel note into the discussions by announcing a 
radically new policy for his province in respect tc 
Sela oye The traditional viewpoint of Quebec 
governments had been opposition to conditional grants 

on dogmatic constitutional grounds, although the 
Duplessis government énd its predecessors ne 
participated in several shared-cost ee 
Premier Lesege announced that his government was taking 
the steps necessary to accept all the conditional grants 
it was not then receiving, in particular those relating 
to héspital insurance and the Trans-Canada Highway, "on a 
temporary basis and without prejudice to its full 

Pee ien He coupled this announcement with the 
request that the federal government cease its participation 
in well-estaublished programmes with fiscal compensation 
to the provinces. It is significant that the Quebec 
leader's opposition to conditional grants was not on 
ideological or constitutional grounds but rather that 
they did not sufficiently take local conditions into 
account La that they "reise administrative difficulties 


that are the cause of a loss of efficiency or duplication 
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of effort. and increased costs". 

In the period since 1960 the major issue in the 
field of conditional grants has been the contracting out 
option which is discussed in the next Chapter. Two 
other developments have occurred, both of which move in 
the direction of making the grant-in-aid device more 
palatable to the provinces. 

First, there are some indications that in the future 
conditional grants will be made for broader and less 
specific purposes than in the past. The composite 
forestry agreements concluded with the ten provinces 
which were in effect from 1962-64 and renewed in 
modified form at their expiration are a aren this 
direction. Under the 1962 arrangements the former 
agreements related to forest inventories, reforestation, 
forest fire protection and forest access roads were 
consolidated, and a new programme of stand improvement 
added, under the provision that a province must spend 
at least 40 per cent. of its total federal allotment on 
forest access Seer’ Discussions have been taking 
place between the federal government and the provinces 
toward integrating the three grant-in-aid programmes of 
categorical public assistance with the agreements related 
to general public assistance so that with the exception 
of certain groups of unemployed employables the federal 
authorities will contribute to welfare costs without 


regard to the causes of the recipients! needs for such 
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help. The Royel Commission on Health Services whose 
Report has been under discussion by the federal and 
provincial authorities since the summer of 1964 
recommended that: 

"...provision be made for terminating the present 

pattern of health grants to provinces for 

specific disease categories and clients groups 

as each province begins to receive its Medical 

Services Grant...ee. The one exception should be 

the grant for Medical Rehabilitation and Crippled 

Children, which should be extended as an interim 

measure in order to implement our Recommendation... 

that services to crippled children be given 

priority." 23 
There have been sporadic discussions in federal- 
provincial circles of the block grant alternative under 
which the provinces would receive subsidies on the sole 
condition that the federal funds be spent on broadly- 
defined public functions such as vocational training, 
public health or the development of natural resources. 
The forestry egreements and the projected arrangements 
related to public assistance adhere to this general 
pattern. There are thus strong influences at work toward 
making federal financtal assistance available for more 
comprehensive provinciel purposes than in the past. 

Second, progress has been made in rationalizing 


the procedures by which the provinces are reimbursed by 


the federal government for expenditures on aided 


&# 


functions. These procedures have in the past given 
rise to frictions between the two levels and under the 
leadership of the Continuing Committee on Fiscal and 


Economic Matters several of these difficulties have been 
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eliminated. 

The contracting-out procedure which is discussed 
in the next Chapter casts some doubts over the long-term 
future of conditional grants in the Canadian federal 
system. As we shall see, the provincisl administrations 
other than that of Quebec ede shown as yet little 
disposition to accept this alternative. On the other 
hand, it will undoubtedly require a very high degree of 
ingenuity on the part of federal officials to devise 
financial terms so that Quebec is satisfied that it is 
not being financially penalized for contracting out end 
the other provinces see no financial advantage in 
maintaining their participation in shared-cost 
arrengements. 

The Tax Structure Committee established in the fall 
of 1964 has been charged explicitly to consider shared- 
cost programmes for the period 1967-72 in the broad 
contexts of expenditure-priorities for all governments 
and of comprehensive fiscal arrangements betweer the 
two levels. In the past grant-in-aid programmes have 
been established to meet the needs of provinces in respect 
to particular functions with relatively little regard for 
the over-all distribution of tax sources and public 
revenues between the federal and provincial adminis- 


trations. This phase appears to be ending. 
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The proposal for federal support of provincial 
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medical care plans made by-Prime Minister eorues at 
the Federal-Provinciel Conference of July 1965 ‘ 
contéeins a radically new departure by which the federal 
government may both pay part of the costs of a 
provincial service and influence certain standards of 
performance in respect to that service. The federal 
offer was to make a "fiscal contribution of pre- 
determined size" to provincial medicare programmes if 
they met the following four conditions: 

First, "the scope of benefits should be, broadly 
speaking, all the services provided by physiciens, both 
general practitioners and specialists". 

Second, "......the plan should be universal. That 
_ is to say, it should cover all residents of the province 
on uniform terms and conditions". 

Third, "......a federal contribution can properly 
be made available only to a plan which is publicly 
administered, either directly by the provincial govern- 
ment or by a2 provincial government agency". 

FOUrth, “sees seech provanclel plan "SHoula. <sc.6 
provide full transferability of benefits when people 
are absent from the Province or when they move their 
homes to another Province". 

If a province would enter into a general agreement with 
the federal authorities to establish a plan according 
to these conditions and if provincial legisletion were 
enacted to implement this agreement the federal 


contribution would be paid so long as these circumstances 
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were in effect. Although the Prime Minister did not 
specify the federal scale of contributions in his 
preliminary speech,newspaper reports have spoken of a 
tentative federal contribution of $14 per capita per 
year to participating provinces; this is about half 
the current costs of the Saskatchewan plan now in 
operation. 

The federal proposal differs in several 
significant respects from existing grant-in-aid 
programmes. There is apparently to be no provision 
for contracting-out and Mr. Lesage indicated at the 
Conference that Quebec would establish a plan conforming 
in general to the federal ae A The projected 
arrangement would be simple to implement once an agreement 
on general principles was reached and would involve none 
of the complexities in respect to the definition of 
shareable costs, reimbursement procedures and so on 
inherent in conditional grant programmes. Within the 
broad conditions of eligibility set by the federal 
authorities,the participating provinces would have 
complete freedom of action in determining the kinds 
and levels of services provided in their plans, the 
way in which provincial contributions would be raised 
and other matters. 

Although we have not come across any serious 
discussion of the application of the principles in 


federal medical care proposals to other provincial 
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services, it seems likely that the successful implementation 
of this procedure would result in it being regarded in 
some quarters as an alternative to the traditional grant- 


in~-aid device. 


3 
Ae 


7. 


For the period prior to the Second World War see Luelle Gettys, 
The fdministration of Canadien Conditional Grants, New York, 192% 


Fer the later. pyeriod see Donald Ve Smiley, Conditional Grants ard 


Can -Cisn Federalisn, Canadien Tax Foundaticn, 1963, and 
Departnent of - Finance, Tog oredc Frown eter Conditional Grant and 
Shareé-Cost Programmes, . 1962, Gueents Printer, Ottawa, 1962. 
See also Canadian Council of Resource Ministers, An Inventory 


of ke ea Programs 2n9. Agreements Affecting Canada's Renewable 
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See the two studies prepared for the Royal Commission on 
Dominion-Provinciel Relations, J. A. Corry, Difficulties of 
Divided Inrisdiction and A. E. Graver, Public Assistance and 
Social Insurance, Ottawa, 1939. 


Chapter Two. 


"Constitutional Trends and Federalism" in Evolving Canadian 
Federalism! A. R. M. Lower, F. R. Scott, et al., Duke University 
Press, 1958, pp. 109-114. 


Smiley, op cit, pp.37-42. 


Federal grants for training and research in the welfare field 
came later but these were not directly related to federal 
contributions toward unemployment assistance. 


In only a few circumstances, such as those relating to the 
Trans-Canada Highway, do federal officials actually inspect 
the facility or service for which federal funds are given. 
The characteristic procedure is for these moneys to be paid 
on the basis of provinciel documentation. 


For some of the factors working toward programme collaboration 
see Donald V. Smiley, "Public Administration and Canadian 
Federalism", 7 Canadian Public Administrations, 1964, pp.378-379. 


In this respect see the complaints of the Premiers of New 
Brunswick and Prince Edward Island at the 1960 Federal- 
Provincial Conference. Proceedings, p. 49 and p. 75. 


Proceedings of the Fifth Annuel Conference of the Institute of 


ne ee 


Public Administration of Canada, Toronto, 1963, p. 376. 


Proceedings, Ottawa, 1961. 

Figures from Canadien Tax Foundation and Department of Finance, 
Federal-Provincial Conditional Grent_ and Shared-Cost Programmes, 
1962, op cit. 
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NOTES TO CHAPTER 5 - contgnued 

me Pp. 35. 

me De ihe 

19. pp. 1298-129. 


20. In 1959-60, the lest fiscal year before the new policy came into 
effect, Quebec received grents-in-aid in respect to the major 
programmes of health grants (including hospital construction) 
and categorical and general public assistance but did not 
participate in schemes related to vocational training, roads-to- 
resources, hospital insurence and the Trans-Canada Highway. 
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22. Federal-Provincial Conditional Grant and Shared-Cost Gost Progrenmes, 
op cit. pp. 45-46, and an Inventory of Joint Programs and 
Agreements Affecting Canada's Re Renewable pie Resources, op cit. 
pp. 161-166. 


23. Report, Queen's Printer, Ottawa, 1964, pp. 


24- The Government of Ontario has shown some interest in this 
alternative. See Mr. Robarts' statement to the Nvember 1963 
Federal-Provincial Conference, Proceedings, p. 26. For an 
analysis of this Oe see Donald V. Smiley, foto ge Block 
Grents to the Provinces: A Realistic Alternative?", Report of 
the 1964 Conference, Rote Tax Foundetion, Toronto, 1965, 
pp. fe, wldecee. 


25. See the statement of Prime Minister Diefenbaker to the 1960 
Federal-Provincial Conference, Proceedings, p. 13. 


26. Opening statement, mimeo, pp. 21-27. 


2te Onening Stetement, pp. 22-<5, Mr. Lesage spoke of the federal 
‘contributions to provincial plans being in the form of a 
"fiscal abatement", presumably in tre personel income tax. 
Assuming that provincial plans conform to the four federal 
conditions, there seems no vitel principle involved in having 
this compensation paid in this form or in cash subsidies or in 
a combination of the two. 
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CHAPTER 


A Unioue Device of Adjustments The Contracting-out 
Procedure. 


One of the distinctive features of the Canadian 
constitutional system is the differentiated pattern of 
relations between the individual provinces and groups 
of provinces and the federal government. An analysis 
of this differentiation was made in the last Chapter. 
More important as a device of adjustment is the 
contracting-out procedure. This device gives a new 
dimension to the resources of the federal system to 
adapt to the demands made upon it and,so far as we are 
aware, is unique to Canada. 

Contracting-out has been used to describe two kinds 
of arrangements. 

First, there is the situation where a province 
assumes the exclusive responsibility for financing and 
adminstering a programme which in some or all of the 
other provinces is carried on by the federal government 
and where there are compensating financial adjustments 
between the contracting-out province and the federal 
authorities to ensure that neither this province nor 
its residents are financialvdenalized because of this 
decision. 

Second, there is the procedure by which a province 
receives some form of fiscal compensation in lieu of the 
federal contributions to a programme through a 
conditional rrant erranzement. 

The 1959 University Finance Acreemont. 


The original contracting-out arrangement was 
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concluded between the federal and Quebec governments in 
1959 and related to wmiversity finance. : 

In its Report to the Government of Canada in 1951 
the Royal Commission on National Development in the Arts, 
Letters and Sciences recommended that the federal govern- 
ment provide annual and unconditional contributions to 
those institutions which were members of the National 
Council of Canadian Universities. According to this 
proposal the total sum available would be divided among 
the provinces in proportion to their respective 
populations and that within provincex the allocation to 
individual universities would be in proportion that their 
enrolments have to total provincial enrolment. The 
federal government responded promptly to this 
recommendation and in the 1951-52 fiscal year grants 
were provided at the rates of 50 cents per capita of 
total provincial population. 

While the Quebec universities accepted the federal 
griuus in 1951-52, Prime Minister Duplessis in effect 
ordered them to refuse the second and subsequent annual 
payments on the grounds that these subventions were a 
federal encroachment on the exclusive responsibilities 
of the provinces for education. Mr. Duplessis soon 
thereafter announced that beginning in 1954 there would 
be levied a provincial income tax at about 15 per cent 
of the federal rates and this decision was rationalized 
partly on the financial needs of the Quebec universities 


which he had insisted should not receive federal grants. 


} O« 


i 


ae 8% au tresnrte vo of edd ind $4 
Rekaotered ‘SerokTas oO QOLes bai te 
cisttidniadas hia 
iD eg enotiwdtrt: 
ei. 


inaoqorg 9 


etdd of gate 
\ 
<A 


AY ' “gaoms behivib e | | 
et mottaaolis ni! mooalvorg wditiw dads son aint 
todd Gale golttbqerg mt od Bivow eetdrevovinw LaybivEiee) 


a forns- A 


es a 
77 f= 


rate obet 


id” aah 
vor Istod. 


pelsiiidieaoqse1 


bisrow etodd 4 
beer 180 at 4 
© Setitenoltat saw cote: 


“setierovtau oeten od: 


OF Ooty fnxebet evieses fom HLrode fh 


i ae 


a Of 


This move by the Quebec Government related university 
finance to the broader pattern of federal-provincial 
fiscal arrangements. Under these arrangements as they 
had existed since 1947 the residents of a province which 
levied a personal income tax were allowed a tax credit 
up to 5 per cent of the federal tax. Up until the Quebec 
decision this provision had not been operative as no 
province had levied such a tax. Mr. Duplessis demanded 
that the federal abatement be increased to 15 per cent 
which would have of course absorbed the total increased 
burden of the Quebec tax so far as the residents of 
Quebec were concerned. The result of the ensuing 
controversy between the federal and Quebec Governments 
was an increase of the federal tax abatement to 10 per 
cent. | 

In the period immediately after the increased 
federal abatement was established the 10 per cent tax 
eredit more than compensated for the refusal of the 
Quebec universities to accept federal grants. The 
federal-provincial fiscal arrangenents which came into 
effect in 1957, however, added new complications to the 
situation. These arrangements provided for stabilization 
and equalization payments to the provinces whether or not 
they levied individusl end corporate income taxes and 
succession duties. Although this aspect of course 
favoured Quebec, which hed remained out of the 1947-1952 
and 1952-1957 tax agreements, thet province could still 
complain that the new procedures did not in any way 


compensate for the burdens it had assumed in university 
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increased to $1.00 in 1957 and $1.50 in 1958 without 
corresponding adjustments in the rates of abatement for 
residents of provinces levying provincial income taxes. 

In 1957 the federal government made two moves 
which it was hoped would induce the Quebec administration 
to change its policies on federal subsidies to universities. 
The first designated the National Conference of Canadian 
Universities as an intermediate disbusing agent for the 
per capita grants. The second measure provided that 
‘those moneys not distributed by the Conference, in effect 
the grants refused by Quebec universities because of the 
province's policy, would be held in trust for these 
institutions until claimed. The Quebec government did 
not in any way modify its position in responseto these 
overtures. 

The "thaw" in fedevetucuetsee relations after the 
death of Mr. Duplessis, and perhaps the increasing 
impatience of the Quebec universities under the ban on 
the acceptance of federal subventions, led to an 
agreement with the federal authorities which took effect 
in 1960. According to this agreement, the federal 
government would withdraw from the corporate income tax 
field to the extent of one additional percentage point 
in Quebec and that province would continue to assume the 
entire public responsibility for the financiel support 
of its universities. It was provided that if the amount 
of federal grents that would otherwise have been paid in 


any year exceeded the proceeds of the one per cent 
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abatement the federal government would add this sum to 
the equalization grant to the province. Conversely, if 
the proceeds from the abatement exceeded the per capita 
calculation this amount would be deducted from the 
equalization grant. A provision of the agreement also 
released to the Quebec universities the moneys which 
had been accumulated in trust to them from 1957 onward. 
This contracting-out option was in 1960 enacted in an 
amendment to the Federal-Provincial Tax Sharing 
Arrangements Act and continued in 1964 legislation. 
Under federal law all the provinces have the same option 
to contract out in respect to federal support of 
universities but none other than Quebec has shown any 
disposition to do so. 

The 1959 agreement was an important precedent in 
Canadian federalism. For the first time the shares of 
an important tax field occupied by both the federal and 
provincial governments were related explicitly to their 
respective responsibilities for financing a particular 
activity. For the first time also, a province had 
gained the opportunity to refrain from participation 
in a particular federal initietive without being 
subjected to financial disabilities as a consequence 
of this choice. Most significantly perhaps, the agreement 
was a clear recognition of the special place of Quebec 
in the Canadien fcdcration which would lead her to resist 
federal encroachment in matters where such action was not 


perceived by the other provinces to affect their interests. 
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Despite the significance of the general principle 
established in 1959, the arrangements in respect to 
university finance were not directly applicable to 
later uses of the contracting-cut device. From the 
time it was established in 1951 the federal per capita 
grant scheme was in the form of unconditional subventions 
to eligible institutions and the payment of these moneys 
was not related to the costs incurred by the universities, 
the maintenance of particular levels of provincial 
support or prescribed standards of university facilities. 
Thus the financial arrangements evolved for contracting- 
out could be made simple and their workings almost 
automatic. Also too, the situation was such that the 
agreement with Quebec could be made in relative isolation 
from the other provinces which was impractical in the 
later applications of the contracting-out device in 
respect of the Canada Pensions Plan and the conditional 
grant Bees iheily 

Contracting-Out of Conditional Grant Programmes 

Up until this decade it had been accepted in 
Canada as in other federations that when a regional 
government chose not to participate in a federal 
grant-—in-ald arrangement it would suffer the full 
financial penalties of this choice. The traditional 
QGuebec position of hostility in principle to 
conditional grants as unwarrented federal encroachments 
on provincial jurisdiction did not challenge this 


circumstance directly. The “yvebec attack on this 
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device was of the root-and-branch variety, the Tremblay 
Report regarded conditional grants as an inherent 

element of what it called "the new federalism", an 

aspect rooted in what the Report argued was the 
unwarranted assumption by the federal government of the 
power to tax and to spend as it chose. “ The implications 
of such a position were that unless the conditional grant 
system was completely aienentiicn the Quebec Government 
had the unsatisfactory alternatives of either accepting 
the grants with the attached conditions and thus acceding 
in what were regarded as unconstitutional intrusions of 
the federal authorities or foregoing the subventions 
which were available to the other provinces which had no 
such principled objections to accepting them. 

Despite its ideological position, the Quebec 
administration in office from 1944 to 1960 participated 
with the federal authorities in several conditional 
grant programmes. In the 1959-60 fiscal year the province 
received $46,339,000 in such grants and of the major 
programmes it accepted payments in respect to public 
health activities (including hospital construction) 
and categorical and general public assistance while 
foregoing grants related to the Trans-Canada Highway, 
hospital insurance, vocational training, forestry 
activities and civil defence. ; While it is impossible 
to calculate precisely the amount that Quebec would 
have received if it had chosen to participate fully in 
the available grants, if the grants-in-aid to Quebec in 
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1959-60 had borne in that year the same ratio as those 
received by Ontario as these did in 1961-62 when both 
provinces were participating jn all major shared-cost 
programmes Quebec would have received a further 5 
$52,031,000 or $15.60 per capita on the 1961 population. 
In 1961 the federal Liberal party committed itself 
to the contracting-out option in certein established 
conditional grant programmes. The Party's policy was 
thus enunciated in its 1963 election manifesto: 
* Xf some provinces wish, they should be able to 
withdraw without financial loss from joint programs 
which involve regular expenditures by the federal 
government and which are well established. In such 
cases, Ottawa will compensate provinces for the 
federal share of the cost by lowering its own direct 
taxes and increasing esualization payments. This 
will be done also if sone provinces do not want to 
take part in new joint programs that may be desirable 
for the federal government to initiate with the 
provinces. 
Contracting-cut was a major topic of discussion 
at the Federal-Provincial Conference held in Quebec City 
from liarch 31 to April 2, 1964. The commmigque issued 
at the end of the meeting stated "It was agreed that the 
federal government should immediately enter into detailed 
discussions with provincial governments concerning 
contractirg-cut arrangements for shared-cost programmes. 
Such negotiations vould apply to programmes which are of 
a permanent nature and which involve feirly regular 
annual expenditures." In accord with this agreement 
and at the initiative of the Government of Quebec 


representatives of the federal ond provincial adminis- 


trations met in Otteva early in June to discuss 
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the proposed arrangements. Prime Minister Pearson in a 
letter to the provincial Premiers on August 15, 1964 


INESneluded at the Jme and 


outlined the understang 
subsequent meetings and a Resolution to embody these into 
legislation was introduced in the House of Commons by the 
Minister of Finance on December 18, 1964. The major 
features of Bill C-142 can be summarized briefly: 
The Bill divides the arrangements to which 
contracting-out is to apply into "standing programs" 
and "special programs". The first category 
includes: 
- hospital insurance. 
- old age assistance, blind persons! allowances, 
disabled persons! allowances and the welfare 


portion of general public assistance 


- health grants (excluding those for hospital 
construction 


-~ non-capitsal expenditures on vocational 
training 


"Special programs" include: 


agricultural lime assistance 
~ the comnosite forestry agreements concluded 
with all provinces and special forestry 
agreements with Nova Scotia and New Brunswick 
- the hospital construction programme 
- the camp grounds and picnic areas programme 
- the roads-to-resources programme 
Excluded from contracting-out are: 
~ the Trans-Canada Highway 
- capital grants for vocational training 


-~ certain "research and demonstration" projects 
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- the "unemployed portion" of general 
public assistance. 


~ Centennial of Confederation projects. 
- municipal winter works 
- emergency measures 


- projects under the Agricultural Rehabilitation 
and Developnent Act 


The Fiscal Equivalent. 
Provinces which contract out of "standing programs" 
receive an extra abatement on the federal personal 
income tax. The Bill assigns each of these 
arrangements a unit value corresponding presumably 
to the estimated percentage yields of these 
abatements in Quebec. The actual fiscal equivalent 
received by a contracting-cut province and 
consisting of abatements with cash adjustments paid 
by the federal authorities will in the interim 
period equal the actual audited expenditures made 
by the province on the service. 

The fiscal equivelents for "standing programs" 
are to be cash payments by the federal government 
to the non-participating provinces computed on 
the basis of what the relevant federal Minister 
assesses that these provinces would otherwise 
have received as conditional grants. 
Ihe Interim Arrangements. 

According to the Bill, an agreement between 
the federal frovernment and a province to terminate 
a standing programme must be concluded on or before 
October 31, 1965. Contracting-out of special 
programmes have no such time limitation and may 


be concluded beginning with each fiscal year 
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within the period of 1965-68 for hospital 
construction, 1965 to the end of existing 
agreements for roads to resources and 1965 to 
1967 for other such progremmes. 

The agreements concluded between the federal 
and provincial governments in 1964 provided that 
during an interim period.as specified for each 
arrangement to which contracting-ocut applied the 
non-participating province would "maintain its 
present obligations" in respect to the functions 
or services and furnish the federal authorities 
with audited accounts of its expenditures on these 
matters. It was also agreed that "a contracting~ 
out province would, during the interim period and 
subsequently, continue to participate in federal- 
provincial bodies and meetings established for the 
purposes of consultation and co-ordination in 
fields of activity where contracting-out would 
ees In several of the programmes the interim 
period is to March 31, 1967, the date when the 
existing federal-~provincial fiscal arrangements 
expire, and in others because of the exigencies 
of particular programmes it extends for a longer 
period. 

Contractine-Out_ of Exclusively Federal Programmes. 
In three circumstances apart from university finance 


the contracting-out principle is applied to activities 
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which are in the participating provinces carried out by 
the federal authorities without direct financial or 
administrative involvement of the provincial governments. 
All three such arrangements relate to initiatives to 
which the federal Liberal Party committed itself before 
the 1963 general election which returned it to power. 

1. Zhe Youth Allowances Programme. 

The federal Liberal programme of 1963 pledged the 
party to "extend family allowances beyond the age of 
sixteen far boys and girls who remain students". The 
new Government moved soon after its election to provide 
for the paying of allowances at $10 per month on behalf 
of 16 and 17-year olds still in school or university. 
The Quebec Government alone of the provinces had a similar 
programme and Prime Minister Lesage soon made it clear 
that this would be continued, that his administration 
would find the simultaneous of the two arrangements 
unacceptable and that a fiscal equivalent should thus 
be paid. 

The Youth Allowances Act enacted by Parliament in 
the summer of 1964 provides that $10 monthly allowances 
be paid on behalf of dependent 16- and 17-year olds 
continuing their education and of dependent youths in 
the same age group who because of "physical or mental 
infirmity" are precluded from doing so. The Act stated 
that such payments were not to be made on behalf of 
persons residing in a province which hed enacted 
legislation providing for similar allowances prior to 
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the coming into effect of the federal legislation. 

The Fiscal Revision Act 1964 enacted at the same time 
mede available an extra 3 per cent abatement on the 
personal income tax for those provinces who had oate 
allowance programmes similar to the federal one with 
the usual provisions for cash adjustments between the 
federal government and the contracting-out provinces 

of discrepancies between the yield of the abatement 

and the amounts paid by the provinces for this. In the 
period prior to the federal enactment the Quebec 
administration proved willing to adjust its own 
programme as it related to the period of the year in 
which the allowances would be paid and ta the inclusion 
of disabled youths so that the terms of the provincial 
and federal arrsengements are almost identical. 


ae Htudent Loans. 
The federal Liberal programme of 1963 stated 


WAl1 qualified university students will be able to 
borrow if necessary for genuine educational needs. 

The fund will be independently administered. Loans 
will be interest~free during the period of study and for 
the first year afterwards, and will then be repayable, 
plus interest, within a reasonable time". At the 
Federal-Provincial Conference held in Quebec City in 

the spring of 1964 Prime Minister Lesage attacked the 
proposed plan as a federal intrusion on the exclusive 


jurisdiction of the provinces over education and 
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demanded that if it were implemented his province should 
receive a fiscal equivalent. As in the case of youth 


allowances, Quebec had its own system of university loans. 


The Canada Student Loans Act later enacted by Parliament 
provided that up to $40,000,000 in the first year be 
‘loaned to Canadian university students by the chartered 
banks under the condition that the federal government 
should guarantee the loans and pay the interest charges 
while the students were in university and for six months 
thereafter. The Act also provided that when any province 
which had a student loan plan of its own informed the 
federal government of its desire to contract out the 
federal authorities would pay to that paaninae a cash 
equivalent related to the federal contributions to the 
banks in the participating provinces and the proportion 
of persons in the 18-<5 year old population in that 
province to that of persons in the same age group in 

the participating provinces. Only Quebec has used this 
option. 


3- Contributory Old Age Pensions and Supplementary 
Benefits. | 


In its 1963 election manifesto the federal Liberal 
Party committed itself to a national contributory plan 
of retirement pensions and supplementary benefits. The 
plan was to be financed from compulsory contributions 
on earnings up to $5,000 per year with employers and 
employees contributing equally and self-emplcycd persons 
might participate if they wished. The proposed plan 


woulda also provide pensions for contributors who were 
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Gisabled before age 65 and for the widows and orphans 
of contributors. The party pledged that if elected 
4t would seek agreement with the provinces to make this 
constitutionally possible. The plan was not to be 
funded, i.e. it was to be so devised as not to accumulate 
funds for investment purposes during the period of 
coming to maturity. 

The newly-elected federal Government early in 
July 1963 introduced into the House of Commons a 
resolution for a national pension plan in general 
harmony with that promised in its election programme. 
Shortly thereafter, the Quebec Government demanded that 
the proposed federal plan should not apply. to residents 
of that province. Prime Minister Lesage enunciated his 
administration's policy at the Federal-Provincial 
Conference held in November of that year ".....we have 
elected to stick to the spirit of the contracting-out 
formula and we shall institute in Quebec a system which 
will be provincial, public, universal and based on 
acturial hypotheses", 

It is neither possible nor necessary to trace the 
federal-provincial negotiations about contributory 
pensions which went on from the summer of 1963 onward. 
From the first, Quebec was determined to have a plan 
of its own which would not only provide cash benefits — 
to those eligible but which result in the accumulation 
of a large investment fund available to the province. 


On the other hand, in the subsequent negotiations the 
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Quebec adminstration showed some willingness to modify 
the details of its own plan so that the provincial and 
federal schemes did not impose significant restrictions 
on the movement of people between Quebec and other parts 
of Canada. Also the Quebec Government was willing to 
give its approval to a proposed constitutional amendment 
enacted in 1964 making it constitutionally possible for 
the federal plan to provide survivors! benefits and 
pensions to contributors who were disabled before the 
retirement age. Because of the pressure from Quebec 

and the other provinces the federal Government was 
persuaded fo put its scheme on a partially funded basis 
so that a substantial fund would be accumulated for the 
purchase of provincial securities. 

The federal legislation providing for the Canada 
Pension Plan was enacted early in 1965. The Act makes 
provision for its non-applicability, with minor 
exceptions, to residents of a province which within 
thirty days of the coming into force of the enactment 
had given the federal government notice that it intended 
to bring its own comparable plan into effect with 
contributions to begin in 1966. Only Quebec has 
accepted this option. 


A Partial Application of Contracting-Out: The 
Federal—-Municipal Loan Fund. 


The election manifesto of the federal Liberal party 


in the 1963 election promised the establishment of a 
"Municipal Development and Loan Fund.....to proyide 


capital for sound municipal improvements which 
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provincial governments approve but for which financing 
is at present inadequate". A resolution to implement 
this pledge by providing a $400 million fund was 
introduced in the House of Commons in June. The 
reaction of the provinces to this federal initiative 

was for the most part wee i Undoubtedly the federal 
Government regarded the measure primarily as one to 
stimulate employment and also to relieve the 
municipalities from the high interest rates that some 

of them were forced to pay in undertaking necessary 


capital projects. Although there had been provisions 


in federal legislation for capital loans to municipalities 


from 1938 onward, the provinces were sensitive that 
without prior consultation the federal Government was 
involving itself in a much more extensive scale than 
before in an area where the provincial administration 
had a direct responsibility. Although the unfavourable 
provincial reactions were not confined to Quebec, that 
province understandably resisted the federal initiative 
with more vigor than did the others and on June 26, 1963 
the Legislative Assembly unanimously passed a resolution 
declaring the federal bill to be "a serious infringement 
upon the exclusive jurisdiction and the autonomy of the 
province of Quebec". Mr. Lesage in transmitting this 
resolution to Prime Minister Pearson wrote, "I must add 


that I am sure I am expressing the unanimous feeling of 


the members of the Quebec Legislative Assembly when I say 


that they consider as a breach of your promise fully to 
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respect provincial rights......the fact of proceeding 
unilaterally to establish a municipal loan fund, which, 
according to your program was to be instituted solely 
in co-operation with the provinces", As a result of 
provincial opposition to the federal initiatives in 
respect to the municipal loan fund and the contributory 
old age pension plan a federal-provincial conference was 
convened on July ees At this meeting the federal 
Government proved willing to modify its original scheme 
to enlarge the scope of projects for which money might 
be borrowed and to divide the total amount available 
for loans among the provinces according to their 
respective populations. It was also agreed that the 
provinces might enter into agreements with the federal 
government to administer themselves their portions of 
the fund rather than have thls function carried on by 
the federal agency created for the purpose. The 
provinces of Quebec, Ontario, Manitoba and Saskatchewan 
have accepted the contracting-—-out citar The 
agreements resulting from the July meetings were enacted 
by Parliament in the Municipal Development and Loan Act 
which came into effect in September 1963. 

The Significance of the Contracting—Out Device. 

The various contracting-out arrangements which have 
evolved since 1959 are, taken together, a major 
institutional expression of the demands of Quebec for a 
larger measure of fiscal and administrative autonomy 


than believed vital to their interests by the other 
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provinces and the positive responses of the federal 
authorities, and to some extent of the other provinces 
as well, to these demands. These arrangements tend 
toward a situation where, in respect to the government 
of Quebec and the residents of that province, federal 
activity is, with some exceptions, confined to matters 
within the legislative jurisdiction of Parliament while 
in the rest of Canada the central government is involved 
in a great many matters which are under the constitution 
the responsibility of the province. This situation, it 
can reasonably be argued, is an institutional recognition 
of the differences between the majority in Quebec and 
those in the other provinces as to the appropriate role 
of the federal government. 

Critics of the contracting-out procedure have 
charged that it makes less likely than otherwise the 
establishment and maintenance of minimum country-wide 
standards in respect to certain basic public services. 
Under the procedure as it has evolved up until the 
present, this argument is not compelling. In every 
circumstance to which contracting-out is applied Quebec 
is carrying on the function very much as is done else- 
where with federal involvement and in the negotiations 
surrounding the contributory pensions and youth 
allowance schemes the Quebec Government proved itself 
willing to modify its owm plans in detail at least to 
bring them into harmony with those projected for the 


ae 5a, ae) : 1 
DY. iheog off Bes 


re ‘ee ion pe ae are 
., “aiepdiavg 40 _ tarts IO Ag To: (unde emoe od bre _aond ots 


a 3 


Hess Teeemogas't 


154 


rest of Canada. Further, as Stefan Dupre has pointed 
out, ".....-provincial electorates themselves can be 
depended upon to enforce a degree of program conformity, 
especially where services and payments to persons are 
involved", a and most of the matters to which 
econtracting-out applies are of this nature. It is also 
reasonable to expect that even after the interim 
arrangements related to the grant-in-aid programmes 
from which she has contracted out have expired Quebec 
will continue to participate in various federal-provincial 
and interprovincial consultative organizations concerned 
with these functions and this participation works toward 
maintaining country-wide standards. | 

It has also been argued that because the contracting- 
out device both reduces the federal share of income taxes 
and attenuates federal power to induce certain kinds of 
public expenditure that the central government's power 
to implement effective counter-cyclical fiscal policies 
is weakened. With the possible exception of the 
provisions relating to municipal loans, this appears not 
to be so. The various "standing programs" which will 
together make up all but a small proportion of the total 
fiscal equivalents concern the kinds of federal 
expenditures which would not except under the most 
unusual circumstances be altered for counter-cyclical 
reasons. Under the various "special programs" non- 
participating provinces will apparently have to carry 
out the functions for which fiscal equivalents are 
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claimed very much as is done in the other provinces. 

The contracting-out alternative 1s unavailable In respect 
to most of the programmes where the levels of federal 
contributions can feasibly be varied for counter-cyclical 
reasons. Most of the capital assistance programmes are 
excluded ~- municipal winter works, the Trans-Canada 
Highway, assistance for the construction of hospitals 

and vocational training facilities and projects under 

the Agricultural Rehabilitation and Development Act. 
Neither is contracting-out applied to the "unemployment 
portions" of general public assistance where the levels 
of federal contributions can be expected to vary 
inversely with the prosperity of the respective provinces 
and municipalities. It is reasonable to argue, however, 
that the existing circumstances governing the Municipal 
Development and Loan Fund make this a less effective 
instrument of fiscal policy than was originally 
contemplated by the incumbent federal Government. By 
dividing the total fund available among the provinces 
according to their respective populations and by 

allowing the provinces to administer their ow portions 
of the fund the federal power to influence income and 
employment may be somewhat attenuated. It would, 
however, be almost impossible to estimate the degree 

of attenuation caused by the population rule and 
contracting out, i.e. the extent to which each of these 
factors results in different loans being made or 


withheld than would have been the case under the original 
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federal plan. 
It seems unlikely that the provinces other than 


Quebec will avail themselves of the contracting-out 
option. In a speech to the National Industrial Conference 
Board on October 22, 1964 the Prime Minister of Ontario 


expressed apprehensions about the effect of this device 
LA 
on "national standards". Premier Duff Roblin of 


Manitoba in his Budget Speech to the Legislature on 
March 4, 1965 said of contracting~-out: 


"Manitoba views this new proposal with mixed 
feelings. We recognize particularly its threat 

to the continuing idea of a national standard of 
services and note its administrative difficulties. 
We shall probably not contract out ourselves and 

do not recommend it as a general proposition to 

the people of this Province. But it may, perhaps, 
be one practical way of easing areas of current 
federal-provincial friction and of reconciling the 
conflicting views on areas of concurrent interest 
and jurisdiction between the government at the 
center and the provinces. Through this idea of 
contracting-out, we may find ourselves able to meet 
the rather special reguirements of a province like 
Quebec, through options open to ali, even though 
most may have no wish or interest in invoking them. 
For this reason, I judge the experiment worth the 
very considerable risks that are attached to it and 
hope that it may perhaps be the seeds that will 
strengthen rather, than weaken the bonds of 
Confederation." 


British Columbia has pressed for increased 
conditional grants on behalf of highways and natural 


resource development and for federal assistance for a 


16 
programme of comprehensive health services. It thus 
seems probable that while federal legislation extends 
the contractix, -out option +2 all the provinces only 


Quebec will feel it uppropriate to accept. This 
circumstance, of course, makes less difficult than 


otherwise the negotiations surrounding the application 
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of contracting-out to particular programmes and functions 
and in particular the calculation of the formula by.which 
fiscal equivalents are to be given. The availability in 
law of this option may of course strengthen the position 
of the provinces other than Quebec in their relations 
with the federal government concerning the functions to 
which it applies, although it is not unlikely that in the 
future it will become « convention of the Canadian 
constitution that contracting-out is a procedure which in 
fact if not in law applies only to the particular 


requirements of Quebec. 
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NOTES 


J. Stefan Dupre has made a detailed analysis of the 1959. 
agreement and the nature and significance of contracting-out 
generally "Contracting-Out: A Funny Thing Happened on the 
Way to the Centennial", Report of the 1964 Conference, The 
Canadian Tax Foundation, Toronto, pp. 209-218. 


The 1959 agreement provided for abatements in the corporate 
income tax, a tax with a variable and unpredictable yield. 
Future abatements were related to the personal income tax. 


Book IV, Fourth Part, Chapter VI. 


Federal-—Provincial Conditic ral Grant and Shared-Cost 


A 


Programmes 1962, Department of Finance, Ottawa, 1963. 
Calculations made from figures in ibid. 


Ottawa, 1963, pp.7-S, The New Democratic Party at its Founding 
Convention in the summer of 1961 gave endorsement to contracting- 
out on a limit basis. The Federal Program of the Party stated 
"Unconditional (equalisation) grants must be used more 

frequently and should eventually replace conditional grants..... 
In areas affecting education, language and similar rights now 

in the British North America Act, where a province does not 
participate in a joint program it will not forego its right 

to equivalent funds." 


Reprinted in House of Commons Debates, March 17, 1965, 
pp. 12500-12503. 


Prime Minister Pearson's letter to the Premiers, 
OD Gib. D. 12503. 


"Federal~Provincial Relations", The Canadian Annual Review, 
1963, pp. 65-66. 


Abid. “peoOw 
For an account of this Conference see ibid. pp.66-68. 


First Annual Report, Municipal Development and Loan Board, 
Ottawa, 1964, p- 3. 


hee aie Le 
mimeo, Toronto, p. 6. 
Winnipeg, 1965, po. 24-25. 


Brief presented *o the Plenary Session of the Federal- 
Provincial Confc x, Ottawa, Tuly 19, 1965, pp.2-5. 
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DEVICES OF ARTICULATION: THE INSTITUTIONS AND PROCEDURES 


OF CC cO-— ~OPERATIVE FE FEDERALISM. 

The term " co-operative federalism" has come to be 
used very frequently in Canadian political debate. Some 
persons, following the kind of analysis very commonly 
made of the American system, employ the term to 
emphasize the increasing importance of federal- 
provincial collaborative relations in contrast with the 
theory and practice of the older "classical federalism" 
in which the federal and provincial governments carried 
out their respective responsibilities as assigned by 
the constitution in relative isolation from ome another. 
Within the context of political debate in Quebec, 
co-operative federalism is defended or attacked as an 
alternative to separatism, the "associate states" 
solution and other proposals looking toward 
radical and ettplicit changes in the political relations 
between Quebec and the rest of Canada. In yet another 
context, co-operative federalism is regarded as the 
successor to the centralized variant of Canadian 
federalism which developed during and after the Second 
World War, to what the Honourable Maurice Lamontagne 
has called "tutelary Pane earth Although there are 


significant differences in emphases among those who now 


use the term, most would probably agree that co-operative 


federalism embodies the following features: 


First, orocedures of continuous interaction between 
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the federal and provincial governments rather than 
constitutional amendment or changing patterns of 
judicial review are the chief devices by which a 
dynamic redistribution of powers, responsibilities 
and resources between the two levels is effected. 


Some of the reasons for this development have been 


suggested in Chapter Four. The Honourable Guy Favreau 


has described the new circumstances concisely, "Gone 
are the days when constant recourse to the courts was 
hurriedly made to obtain an interpretation that would 
finally resolve jurisdictional conflicts between the 
federal and provincial governments". Under the 
traditions which have now evolved it would be most 
unusual for a dispute of fundamental importance in 
fad mele neoyi nial relations to be submitted for 
judicial determination unless after a long period of 
iIntergovernmental negotiations agreement had provéd 
impossible and most the matters at issue bwtween the 
two levels do not seem susceptaibke of resolution by 
the judiciary. 

Second, co-operative federalism embodies 
consultations between the federal government and the 
provinces prior to the federal authorities committing 
themselves to the details if not the substance of 
policies which are perceived by the provinces to 
affect their interests. Unilateral federal actions 
in such matters were common in the period immediately 


after the Second World War and in 1950 at the heighth 
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of federal dominance Premier T. C. Douglas of Saskat- 
chewan presented this bill of particulars to the 


Federal—-Provincial Constitutional Conference of 1950: 


" In the matter of marketing, the latest dominion 
legislation represents an abandonment by the federal 
government of its responsibilities with regard to 
international trade. Having failed to protect the 
Canadian producer in foreign markets, it has now 
thrust upon the provinces, without consultation, the 
responsibilities which it has failed to discharge. 


Without consultation with the provinces, it is 
vacating the field of rental control, after 
permitting substantial rent increases, and thus 
thrusting upon the provinces the responsibility 
of meeting a social crisis. 


Without consultation with the provinces, it has 
announced a comprehensive irrigation scheme, which 
we now learn must be supported by substantial 
provincial contributions. 


Without consultation with the provinces, it has 
announced the construction of a trans-~-Canada 
highway, and it is later found that the provinces 
will not only have to stand fifty per cent of the 
cost of construction, but also the entire cost of 
the right of way. 


Without consultetion with the provinces, it has 
decided upon a housing program for which every 
province must contribute twenty-five per cent of 
the cost, without regard to its ability to pay. 


By these unilateral decisions, the federal 
government has em»barrassed the provinces in respect 
to their capital programs and has virtually 
dictated policies to which their consent has not 
been obtained " 
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In subsequent years federal announcements of new grants- 
in-aid or of changes in existing conditional grant 
programmes were sometimes made without prior 

provincial consultation. Such actions understandably 
disturbed the provinces because their hands were to a 
degree forced by pressures both inside and outside 
their own administrations to alter their programmes 

and expenditures-priorities to take advantage of the 
federal largesse. The current understandings of 
co-operative federalism preclude such kinds of 
unilateral federal initiative, although there is no 
consensus about either the range of matters in respect 
to which such consultation should take placatar the 
precise circumstances of such discussion. Without 
altering in a radical way the traditions of Canadian 
politics, co-operative federalism could not forestall 

a federal political party during an election campaign 
from committing itself in a broad way to certain 
initiatives in matters directly affecting the provinces. 
There seems to be no clear tradition as to whether a 
federal government is precluded from introducing into 
Parliament bills providing for activities in which the 
co-operation of the provinces is to be secured, 
although in such circumstances there is the assumption 
that before final parliamentary enactment the matter at 
hand will have been the subject of prolonged discussion 


with the provincial administrations. There is also no 


consensus as Ret about the range of matters in respect 
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to which consultations are appropriate -- as we shall 
see Jater in this Chapter the strategy of the 

incumbent Quebec Government is to extend this range 

to include every important aspect of federal economic 
policies, including policies which under the 
constitution are within the exclusive legislative 
jurisdiction of Parliament. Despite these 

ambiguities in theory and practice, federal-provincial 
collaboration is now regarded as appropriate and 
necessary not only in respect to such mattérs as the 
marketing of agricultural products and industrial 
standards where under the constitution both levels have 
responsibilities but also in regard to policies where 
no such obvious sharing Wires In recent years the 
provinces have vigorously asserted their right to be 
consulted by the federal authorities in matters of 
mutual concern and, although unilateral provincial 
action can and does complicate federal responsibilities 
in many circumstances, the central government has not 
for the most part defended its right to be consulted by 
the other level. However, in his opening statement tt 
the Federal—Provincial Conference of July, 1965 Prime 
Minister Pearson did make such a claim: 

" We cannot work together if the federal govern- 
ment attempts to encroach on provincial rights, 
Equally we cannot work together if provincial 
policies are directed to the erosion of federal 
jurisdiction and power. We have to proceed by the 
methods of co-operative federalism, by consultatiom 
and co-operation in all matters of mutual concern. 


Co-operative federalism is not a doctrine that puts 
all the restraints on the federal government. It 
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does not mean that the federal government should 
move only after consulting the Provinces while the 
Provinces accept no similar obligation on their 
side. Co-operative federalism does not mean that 
the burden of agreement rests only on the federal 
government while the Provinces make demands for the 
withdrawal of the federal government from 3 
established lines of action and responsibility." 

Third, co-operative federalism envisages increasingly 
more institutionalized structures and processes of inter- 
governmental collaboration. There is a consensus among 
observers of Canadian federalism that effective collabor- 
ation in the past has been inhibited not so much by the 
unwillingness of federal and provincial governments to | 
work constructively together as by their failure to 
evolve effective procedures for doing so. Several of 
the recent developments toward this end will be outlined 
later in this Chapter. These developments taken 
together provide much more institutionalized and 
continuous means of federal-provincial collaboration 
than before this decade, particularly as such 
collaboration involves basic fiscal and economic 
policies. 

CO-OPERATIVE FEDERALISM PRIOR TO 1945. 

Because almost nothing hasbeen written about the 
institutions and procedures of federal—provincial 
collaboration prior to the 1930s, it is tempting to 
suggest that widespread co-operation between the two 
levels of government is of relatively recent origin. 


Recent rese@rch in the United States has, however, 


revealed a very large amount of federal-state 
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co-ordination in respect to particular matters from the 
earliest days of the Union es, and it is at least 
possible that such investigations in Canada would show 
that in the earlier decades we developed a much more 
diluted variant of classical federalism than is commonly 
Sine ak The thought and practice of the 1930s, 
however, seem to point up that prior to the Second World 
War the norms of Canadian federalism were those of the 
federal and provincial governments carrying out their 
respective roles as delineated by the sonstitution in 
relative isolation from one another with changes in 
those roles being effected either by constitutional 
amendment or changing patterus of judicial review. We 
have not been able to discover any serious consideration 
during the decade of the Great Depression of the 
co-operative federalism alternative, the alternative 

of attempting, in Corry's words, "to turn the flank 

of constitutional obstacles" by devices of inter- 
governmental collaboration. 

As the Depression wore on it became apparent that 
the institutions of Canadian federalism were inadequate 
to the demands facing the country. Almost unanimously, 
those who wished change saw the formal constitution as 
the "villain of the piece" and more particularly the 
tradition of judicial interpretation of the Judicial 
Committee of the Privy Council. There was a very 
great amount of debate on a procedure for constitutional 
amendment and, unlike the situation after 1945, those 


who supported a new procedure were clearly bent an 
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important substantive changes to enhance the power 
of the federal government. The judgments of the. 
judiciary that the Bennett "New Deal" legislation of 


1935 was ultra vires convinced most reformers, if 


they needed such convincing, that the traditional 
interpretation of the constitution failed to give the 
federal government the powers to deal effectively 
with the desperate circumstances of the times. The 
most elaborately formulated statement of this view 
was made by a Report to the Senate by its Parliamentary 
Counsel in March 1939 with the conclusion that the 
B.N.-A. Act had in 1896 been "repealed by judicial 
legislation" and its recommendation that a 
constitutional amendment be enacted which would in 
effect direct the Judicial Committee and the Canadian 
courts to construe the Act in future according to the 
accepted canons of Anglo-Saxon judicial iiberpretsteeteaa 
The Report of the Royal Commission on Dominion- 
Provincial Relations presented to the Government of 
Canada in 1940 differed markedly from most of the 
other schemes for reform made during the previous 
decade in that it contemplated a solution within the 
existing division of legislative powers between the 
Dominion and the provinces. However, the Rowell-Sirois 
Commission was critical of the existing patterns of 
federal-provincial collaboration and on this basis 
made three major suggestions for forestalling 
collaborative activities between the two levels. 


1. The federal government should assume the 
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exclusive responsibility for the relief of unemployed 
employables. It was in the field of public assistance 
more than any other that interactions between the 
federal and provincial authorities had during the 
Depression been frequent, haphazard and, for all 
concerned, unsatisfactory. 

2- There should be a redistribution of revenue 
sources, revenues and functions which would permit 
each province, as it chose, to provide Services at 
average Canadian standards without subjecting its 
residents to taxation above the Canadian average. 

This was the master-solution of the Report and its 
adoption was expected to forestall federal- 
provincial collaboration in respect to provincial 
matters on the rationale that some or all of the 
provinces lacked the financial resources to discharge 
their constitutional responsibilities. 

3. There would be a procedure "by constitutional 
amendment if necessary" for the mutual inter-—delegation 
of legislative powers between the Dominion and the 
provinces. This would permit the exclusive respons-~ 
ibility for particular functions to be discharged by 
one level or the other as an alternative to joint 
arrangements. 

In its general distaste for co-operative federalism 
the Rowell-Sirois Commission appears to have been very 
much influenced by J. A. Corry'ts study "Difficulties of 


12 
Divided Jurisdiction" undertaken at its direction. 
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Corry studied several kinds of activity in which both 
the Dominion and the provinces were involved and came 
to the conclusion "......Canadian experience so far 
seems to indicate that administrative performance in 
these joint activities......falls short of the standards 
of reasonably good O eetce ea In the light of 
subsequent developments in the theory and practice of 
co-operative federalism, it is significant to see why 
he judged that by the efficiency criterion alone 
federal-provincial collaborative arrangements were 
almost inherently deficient: 

1. Officials of different bureaucracies find both 
their desires to express themselves through their work 
and their aareer prospects frustrated by entering into 
constructive inter-governmental relations. The capable 
and ambitious official will try to "master the 
uncertainties which interfere with his control of the 
situation". One of these uncertainties is the actions 
of the officials of the other jurisdiction and he will 
thus strive to extend his control to all aspects of the 
joint activity. Further, if the official shows himself 
to be relatively passive in his relations with the othe 
government he may convey to his superiors, who control 
his career prospects, that he has lost his originality. 
Conflicts in joint activities cannot thus be attributed 
to the "perversity of civil servants" but rather to 
inherent factors in such situations and are move likely 
than otherwise to occur when able and zealous officials 


are involved. 
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i It is characteristic of most joint activities that 
federal and provincial officlals will disagree on the 
objectives of particular public policies and the 
appropriate means by which these may be pursued. In 
his analysis of conditional grants Corry asserted, 
“Hope for harmonious and efficient co-operation depends 
largely on the discovery of clear-cut objective criteria 
for measuring the activity -- criteria which command 
agreement by their clarity. Such criteria are almost 
impossible to find." 

3. When conflict between members of two independent 
bureaucracies occurs there is no hierarchical superior 
by whom the d&spute can be expeditiously resolved. 

"The real advantage of unified administration is that 
it provides a single authority which can break a 
deadlock and whose very existence is a deterrent to 
prolonged power net ne 

Thus in the period prior to the Second World War 
there was little disposition to try systematically to 
overcome the disabilities of the Canadian constitutional 
structure by federal-provincial collaboration. The 
prevailing tradition of thought visualized what were 
regarded as desirable changes in the roles of the two 
levels being effected necessarily by amendment or 
changing patterns of judicial review or both. In 
harmony with its terms of feference, the Rowell-Sirois 


Commission was somewhat outside this framework of 


analysis but the Commission rejected co-operative 
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federalism on the grounds that joint activities were 
almost inherently inefficient. The Green Book 
proposals presented by the federal government to the 
provinces at the Conference on Reconstruction in 1945 
were the first co-ordinated set of recommendations 

for change in Canadian federalism which gave a central 
role to federal-provincial collaboration. 


POST-WAR CANADIAN FEDERALISM: THE DOMINANCE OF 


Se ene 


PROGRAMME COLLABORATION. 

An exhaustive account of federal-provincial 
relations in Canada would include a description of 
the very large number of formal and informal 
collaborative arrangements dealing Witnieoecific 
policies and programmes and involving on a week-to- 
week basis officials from both levels of government 
and sometimes representatives of local authorities and 
private institutions as well. At the more general 
level of policy, one would examine the activities of 
the Dominion Council of Health established by statute 
in 1919 which consists of senior appointed officials 
of the eleven governments and which has over the years 
dealt with the most fundamental questions in the health 
field; at the other end of the spectrum one might 
observe highly technical discussions between federal 
and provincial officials relating to the reporting of 
agricultural statistics or forest-fire control. Many 
of these interactions take place within the framework 


of conditional grant arrangements. 
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The period after the Second World War was | 
Piel cular/ propitious for the development of widespread 
federal-provincial collaboration in respect to 
particular programmes and projects. The federal 
government had the disposition and the financial 
resources to involve itself in many matters within 
the legislative jurisdiction of the provinces. It 


had become a "given" of Canadian federalism that there 
was little prospect of constitutional adaptation 
through amendment or changing patterns of judicial 
review. The failure of the Dominion-Provincial 
Conferences of 1941 and 1945-46 demonstrated the 
impossibility of effecting a comprehensive 
redistribution of powers, functions and fiscal 
resources through agreement between the federal 
government and the provinces. There was little 
development of institutional machinery for the 
effective co-ordination of basic federal and 
provincial policies. either at the ministerial level 
or at the level of those officials whose concerns 
were broader than particular programmes. In such 
circumstances, the federal system could adjust to the 
demands upon it only by piecemeal collaboration in 
respect to specific and relatively narrowly-defined 
public functions in respect to which co-operation 
could be secured in the absence of federal-provincial 
agreement on matters more comprehensive in scope. 

The growth of specialization and professional- 


ization in the federal and provincial bureaucracies 
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enhances the possibilities of constructive programme 
collaboration. Involvement in a particular function 
not only puts officials in possession of a common 
pody of knowledge and techniques but characteristically 
commits them Ber comer policy-preferences -- the 
preferences of correctional officers for rehabilitative 
methods, of foresters for "sustained yield management", 
of social workers for general rather than categorical 
public assistance programmes, of economists for benefit- 
cost analysis in decisions relating to natural resources. 
Such Seances: both to knowledge and to policy- 
preferences, are of course strengthened when all or 
most of the officials involved in particular functions 
have had a common pre-entry training. Thus, within the 
broad limits set by the formal constitution and the 
policies of their respective governments, various 
communities of purpose have grown up in respect to 


particular functions of government. These groupings 
in health, welfare, public assistance, technical 
training, resource development and so on have been 
of the greatest significance in aiding the federal 
demands 
system to adjust to the/ mede upon it. What Seymour 
M. Lipset has said of bureaucracies generally is 
relevant to this kind of functional adaptation, 
"Inherent in bureeucratic structures is a tendency 
to reduce conflicts to administrative decisions by 
experts, end thus over time bureaucratization 
facilitates the removing of objects from the 


political arena. Constant emphasis on the need for 


objective criteria as a basis for the settlement of 
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conflicts enables bureaucracies to play major mediating 
men. 49s In its discussion of joint activities the 
Rowell-Sirois Commission seriously underestimated. the 
possibilities of harmonious and constructive federal- 
provincial co-operation. The argument of the Commission 
was that except in a few circumstances, like those 
involving specialized health functions, it was unlikely 
that the federal and provincial officials concerned could 
agree on criteria of action relating to these matters 

and that in the absence of such agreement the 


administration of joint activities would almost 
inevitably be frustrated by conflicts which could be 


resolved if at all only at the political level. This 
analysis almost completely disregarded the possibility 
of the development of relatively autonomous communities 
of officials across jurisdictional lines finding agree- 
ment on criteria much broader than purely technical 


considerations. In respect to conditional grant 
programmes particularly, there was in the period after 


the Second World War the growth at the federal level 


of groupings of programme officials concerned with 
the substantive aspects of activities financed by both 


levels and with attitudes and interests corresponding 
closely with those of their provincial collaborators 
directly responsible for the administration of those 
functions. 

Although the week-to-week collaboration of federal 
énd provincial officials concerned with specific 


functions remains an importent aspect of the Canadian 
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federal system, the trend in the past few years has 
been to subsume these interations under broader 
definitions of federal-provineial policies. As we 
shall see in the next section, this decade has been 


characterized by the development of institutional 
machinery to articulate the activities of elected 


and appointed officials whose concerns are more 
comprehensive than that of particular programmes and 
projects. Some of these procedures bring about more 
effective overhead control of programme agencies 
within the individual governments, others result in 
joint activities being more pervasively influenced 
by federal-provincial institutions like the 
Continuing Committee on Fiscal and Economic Matters 
and the more frequent conferences of Prime Ministers 
and Premiers. The federal system is thus in a period 
of development where adjustments to new circumstances 
are being effected by articulation of relatively 
comprehensive goals rather than as in the recent 


past by piecemeal adaptations to specific problems. 


HE NEW DIRECTIONS OF CO-OPERATIVE FEDERALISM: 
a EAEORATNON 7 IN GENERAL POLICIES. 


Federal-provincial collaboration in respect to 
specific programmes and projects can be distinguished 
from consultation and collaboration related to broader 
federal and provincial policies. The dominant 
participants in the former processes are members of 
programme agencies whose work is concerned with 
activities in such fields as public assistante, health 
and hospitalization, vocational training and resource 


development. The latter kind of activity involves 
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officiegls and agencies whose responsibilities are | 
less particularistic -- Prime Ministers and Premiers 
and their staff agencies, the federal and provincial 
Departments of Finance and Treasuries and the agencies 
responsible for economic plenning and development. As 
we have seen, the period between the end of the Second 
World War and about 1960 saw the dominance of programme 
collaboration in federal-provincial relations. The 
devising and implementing of these joint ventures were 
for the most part unrelated to each other, to broader 
federal and provincial objectives and to the division 
of tax sources between the two levels; the grant-in- 
aid device contributed to this kind of isolation. The 
periodic negotiation of the tax agreements, it is true, 
was a procedure by which the more fundamental political 


pressures on the governments could be resolved into 


what J. A. Corry has called "tolerable compromise". 
However, these interactions, at the non-technical 


levels of government at least, were of a somewhat 


sporadic nature and there was neither the will nor the 
institutional machinery to relate basic federal and 
provincial policies to each other on a continuing 
basis. 

The development in this decade of new agencies 


and procedures for federal—provincial collaboration 
at the level of fundamental policy-making has been a 
response by the governments concemned to three 
challenges: 

First, the fiscal problem has become more acute 


for both levels. In the decade after the Second World 


175 


TNE ag 1 ie ¥ a) ees a Ts Bed 


%' ia 


wal desd bas ptads st 9 whet ~~ onse le fot 


fatortvexq Aye Lexebet-< ) ga otoupge vrage thetts 


1 7 ai ' iD 
aslous gs ed) baa Refiseset? boas. aormnkt 20 atnembaegor 


; : =P fT 
ek ii WEG LaVa Briss otteeve ie atiro rc y “cy =a, 


MMONOOS SOT af ‘dteaogeon 


on athiaue ro ce ~ py ae Y » 5 a 4 +. Prost aS 
j a é habe? cok ae 7h ace Cs , +r ‘ tb Gy :f) AS f ct .* “ €, 
, i rare ? - ‘a yw j aft 5 LA Toh ‘ Ya OVE ow 


omnavyucad 


14 
; % Mae : CS 6 ore eet ‘sil an > i - 
t 4 . ’ eg SM a4 TF i ee ie rare’ s | # lay. sew bLlaveW 


atistodal los 


Og le "4 ag 
tead 
Th wi a 


LITE TOR LOD LEE OTE VO om FI P 20% bars 
at wld a i 


ae 


ie cre — -f ie Pied deer @ rues ft 
I MG. PMOOCS -z iat) MAL GOT G ee art 
a - : 
LOW BEOJes ote tots @heoeh add vo 


~* 


War the federal government could poth discharge its 
responsibilities for matters within its own sphere of 
legislative jurisdiction and progressively increase 
4ts subventions to the provinces in the forms of 
conditional and unconditional grants within the limits 
of taxation and of budgetary surpluses or deficits 
deemed tolerable. This circumstance seems to have 
ended. The provinces for their part now encounter 
both increasing pressures for the extension of costly 
services and an increasing resistance of the federal 
authorities to share these burdens. Thus both levels 
are locked into a system of financial dependency where 
external demands on each are converted into demands on 
the other. 

Second, the interventionist policies of the federal 
and provincial governments in economic matters result 
in an increasing se of situations where the absence 
of collaboration can result in serious frustrations of 
the objectives of all the governments concerned. This 
circumstance has been analyzed in Chapter Three. 


Third, there is a deependng awareness that the 


Canadian federal system is in crisis. So long as 


responsible leaders might reasonably take the continued 


existence of the federation for grented it was possible 


for the elected and senior appointed officiels of both 
levels to regard federal-provincial relations asa 


relatively technical field which did not merit their 


susteined concern. This circumstance has now passed. 


The latter six months of 1963 were a watershed in 


the development of federal-provincial policy collaboration 
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The situation as it evolved was this: The programme of 


the federal Liberal party in the 1963 general election 


included several promises related directly or 
indirectly to provincial responsibilities -- promises 
of a contributory old age pension plan, a municipal 
development and loan fund, a federal-provincial medical 
care programme, tax concessions for industries in 
depressed areas, the establishment of an Economic 
Council, a Department of Industry and an Area Develop- 
mont Authority. Resolutions to imp}lement several of 
these commitments were introduced into the House of 
Commons by the new Government at the Session which 
began in May, 1963. The objections of soneret the 
provinces to federal iniatives in respect to the 
municipal loan fund and the contributory old age 
Reston programme were so vigorous that a Federal- 
Provincial Conference of heads of governments was 
convened on Jyly 26-27 at which these proposals were 
discussed and at which the federal authorities quickly 
agreed to make important changes in the municipal loan 
scheme. The communique issued at the end of the 
Conference expressed the agreement of the participants 
that meetings of the; Prime Ministers and Premiers 
should be held more regularly than in the past and that 
it was desirable "to establish more adequate machinery 
for maintaining federal-provincial contacts between 
such meetings". The actions of the federal Government 
during the Conference and subsequently indicate that 


the federal authorities had become convinced by the 
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reaction of the provinces to certain of their policies | 
that the former practice of unilateral initiatives in 
respect to matters about which the provinces felt a 
vital concern should be replaced by prior federal- 
provincial consultations and that more effective 
procedures of continuing inter-governmental collaboration 
were urgently needed. | 

At a second Federal-Provinciel Conference held on 
Nov. 26-29, 1963 the topic of "continuing federal- 
provincial liaison arrangements" was on the agenda. 
Unlike the practice at previous such meetings, it was 
agreed that this Conference was to be the first ina 
series of gatherings and it was decided to reconvene 
early in the next year. The Conference also agreed that 
the following joint investigations should be undertaken: 

1. A joint study at the officiel level was to be made 
of fiscal arrangements and shared-cost programmes and 
the relations between the two. 

ae The federal and provincial Ministers of Agriculture 
were to examine "proposals to permit the Canada-Wide 
operation of agricultural marketing boards". 

3. Discussions on contributory old age pensions were 
to continue. 

4. There was to be an early meeting of the Ministers 
of Health to discuss hospital costs and other health 
matters. 

5. A federal-provincial working group was to examine 


the joint operation of welfare programmes prior to 
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further discussions by the relevant. Ministers. 

6. There was to be-a conference at the ministerial 
level to discuss.Indian affairs in May 1964. 

The two Conferences of 1963 thus presaged the new 
circumstances of co-operative federalism in which the 
Prime Ministers and Premiers were more deeply and 
continuously involved in federal-provincial relations 
than before and in which these leaders would meet at 
relatively short intervals to review matters of mutual 
concern and to charge more abapiadiesd groups at the 
ministerial and official levels with inguiring into 
and reporting on particular policies and programmes. 
It had become apparent at the highest political levels 
in Ottawa and in most if not all of the provincial 
capitols that such relations were of crucial importance 
to the effective governing of these Jurisdictions and 
even to the continued existence of the Canadian _ 
federation itself. 

The policies ofthe federal government in the 
period after the crucial events of the latter months 
of 1963 have showed the new directions in which 
co-operative federalism has moved: 

1. After some initial disputes about the matter, the 
federal government has consulted with the provinces in 
the designation of areas of low employment where 
industries would be given special tax incentives and 


development grants. 


2- The federal statute of 1963 establishing the 
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Economic Council of Canada requires that body in 
carrying out its responsibilities to "seek full and 
regular consultations with appropriate agencies of 
the governments of the several Provinces", 

3. In respect to a matter where there had been 
several unilaterai federal initiatives in the past, 
Prime Minister Pearson offered at the Conference of 
November 1963 to cause to be increased the maximum 
payments in which the federal authorities would share 
in the three categorical public assistance programmes 
and the maximum incomes of applicants permitted if the 
provinces would agree to these measures. 

4. The federal conttiibutory old age pentten programme 
was under continuous discussion with the provinces from 
July 1963 until its enactment by Parliament in March 
1965. 

5. The federal government sponsored a meeting with 
the provinces at the ministerial level a month after 
the Royal Commission on Health Services presented its 
Report in the summef of 1964 and before the federal | 
authorities had announced their own responses to its 
recommendations. 

6. Early in 1964 the federal Minister of Trade and 
Commerce convened a meeting of provincial Ministers 
to invite them to give their views on trade policies 
and to discuss measures for the co-ordination of 


federal and provincial policies in these matters. 


7. Detailed discussions regarding contracting-out 
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took place in the spring and summer of 1964 and led 
to an agreement on this procedure. 

The Speech from the. Throne read to Parliament on 
April 5, 1965 contained several references to new 
federal initiatives in economic and social policy of 
be undertaken in collaboration with the provinces. 

It was announced that after further consultations with 
theprovinces there would be implemented a Canada 
assistance plan for the federal sharing in the costs of 
comprehensive provincial Srbpeemnee based on needs 
regardless of the circumstances which occasioned such 
needs. The government committed itself to a progremme 
"for the full utilization of our human resourges and 

the elimination of poverty among our people" and 
announced its intention to convene a federal-provincial 
conference in this connection. The federal area 
development programme was to be expanded after 
consultation with the provinces. There were to be 

more aggressive federal policies to assist workers 
displaced by automation, measures to be taken in 
collaboration with labour and management and "where 
appropriate in conjunction with the provinces", 

Further federal-provincial meetings were to be held for 
the purpose of evolving measures so that all Canadians 
would receive the health services they needed regardless 
of their individual ability to pay. The Speech from the 


Throne also suggested new federal policies related to 


major agricultural products to be evolved in 
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co-operation with the provinces. The general direction 


of federal action in social and economic policies was 
thus toward a more precise definition of objectives 
than in the past, a definition which would assist 
those individuals, areas and groups who had been to a 
greater or lesser degree by-passed in the general 
circumstances of prosperity which prevailed since the 
Second World War. This more selective approach 
inevitably involved a very high degree of federal- 
provincial articulation if the federal objectives were 


to be successfully pursued. 


PROCEDURES AND INSTITUTIONS OF FEDERAL PROVINCIAL 
COLLABORATION. 


During the past five years the federal Povernnent 
and those of several of the provinces have developed 
new agencies for dealing with federal-provincial 
relations at the level of basic policy. These 
intieiae changes exemplify the increasingly important 
roles of the Prime Ministers and Premiers and their 
staff agencies and of the elected and senior appointed 
financial officials in the interactions between the 
federal and provincial administrations. Although from 
the 1930s onward students of Canadian federalism have 
recommended more institutionalized machinery for 
federal-provincial relations, the governments concerned 
showed little urgency to move in this direction and, 
as we have seen, these relations were until this decade 


dominated by isolated patterns of collaboration in 


particular programmes and functions and by the periodic 
negotiation of the tax agreements. The new developments 
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represent the prevalent conviction that federal- 
provincial relations are now too importent to be 

left to the technicians. <A brief account of the 
development of institutional machinery in the federal 
and the Quebec and Ontario governments demonstrates 
the organizational response to the new circumstances: 


Federal Government. 


A small Federal-Provincial Relations Division was 
established in the Department of Finance in 1954. The 
Division became responsible for the implementation of 
the fiscal agreements with the provinces, acted as a 
Secretariat for the Federal-Provincial Continuing 
Committee on Fiscal and Economic Matters and was given 
other operating responsibilities in the same general 
field. In the past two years much more elaborate 
machinery has come into existences 
| - early in 1964 a small Federal-Provincial 
Secretariat was established in the Privy Council office 
under the direct supervision of the Clerk of the Privy 
Council. This agency provides secretariat services for 
federal-provincial conferences of Prime Ministers and 
Premiers and for Cabinet and other interdepartmental 
committees dealing with such matters. It is also 
directed to 

"keep in touch with, review, and bring to the 

attention of the Prime Minister, Ministers or 

departments any aspects or implications of 

present or proposed government policies which 
would be of interest or concern to the govern- 
ments of the provinces, or which might affect 


in other ways federal relations with the provinces", 


‘the provinces with 
The Secretariat is also charged with providing/"a 
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central point of contact with the federal government 
at the official level". 

-~ in the summer of 1964 Mr. A. W. Jolmson resigned 
as Deputy Provincial Treasurer of Saskatchewan to 
become Assistant Deputy Minister of Finance with his 
major responsibilities in the field of federal- 
provincial fiscal relations and a strategic role as 
Secretary of the Tax Structure Comnittee. 

-~ Mr. Tom Kent, the Co-ordinator of Programming in 
the Prime Minister's office, and along with the Clerk 
of the Privy Council the senior appointed policy 
advisor to Mr. Pearson,has been deeply involved in 
federal-provincial matters and under the direct 
supervision of the Prime Minister has assembled a 
secretariat in connection with the federal "war on 
poverty" programme. 


The federal machinery is in process of rapid 


evolution and co-ordination at the official level takes 
place through a Cabinet committee and a committee of 
senior appointed officials with representatives from the 
Prime Minister's and Privy Council offices and the 


Department of Finance and from other Departments when 


matters concerning them are under discussion. 

Iwo other federally-appointed groups concerned 
with basic fiscal and economic policies have also 
engaged in consultative relations with counterpart 
provincial agencies: 

- the Economic Council of Canada has under its 


statutory terms of reference consulted with 
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corresponding councils for economic planning and 
development appointed by the provinces, 

-~ the federal Royal Commission on Taxation has 
been in close touch with counterpart commissions on 
fiscal matters? established by most of the 
provincial governments. 

Quebec. 

A Department of Federal-Provincial Affairs was 
established in 1961. Prime Minister Lesage has been 
Minister of the Department since its creation. His 
Deputy, Mr. Claude Morin, has played a strategic role 
in policy relations with the federal government and in 
inter-governmental groups dealing with various aspects 
of federal-provincial a 
Ontario. 

A small research group, the Intergovernmental 
Relations Branch, was a part of the Department of 
Economics established by statute in 1956. In 1956 
this Branch was transferred to the Treasury Department 
and came to be known as the Research and Statistics 
Branch with responsibilities in respect to federal- 
provincial and provincial-local financial relations 
and for preparing the government's annual budget 
statement. A major change was made in 1965 with the 
appointment of Mr. Ian Macdonald as Chief Economist 
of the Department of Economics and Development with 
major responsibilities for co-ordinating research in 
federal-provincial relations and as a senior policy 


shy! 
advisor to the government of Ontario in this field. 
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The influences toward more institutionalized 
procedures for federal-provincial collaboration is 
reflected in the number of conferences between officials 


of the two levels: 


Federal-Provincial Conferences Held - 


April 15, 1963 60 October, 1964 18 


Number of Ministerial Number of Official-Level 
Federal Department or Agency Conferences Conferences 


Agriculture (including Agriculture 


and Rural Development Administration) 1 8 
Citizenship and Immigration aL 0 
Finance i 4 
Fisheries 1 0 
Forestry i 1 
Industry | B, 0 
Justice 1 0 
Labour 1 1 
Mines and Technical Surveys R 20 
Vational Health and Welfare ed a2 
Vorthern Affairs and Natural Resources 0 4 
Privy Council Office 2 0 
ventennial Commission > 1 
frade and Commerce i 10 

Ze Z 


‘cue Renee 
ip ¢ i ing “4 4 ee 
to ‘todd ae = hetoed 


ey 


7 nF 
4 3 


téfevel 


ae “2 Beall getnexstaed faanivesdat 
“al a4 + icubee 
at A BREE aot 20. essai he 
WitAts Ea 10 vedmeh Tatsotesat¥ to vec heag) a 
pense #2208322) BO ce isa OR nese ea. Danses" NCIS 


rh 
| rs | ayy rio tah paibuto. 
= it & ro. | < aay f£ (nota awatanbatbs a. sciy 


0 | thats OY as ae | noid orp tat, nae 


f 
c 


©) i 
# 
: ss igh 


os my) ' 2 | 4 . ’ a 4a 
BR S a yerise tsotatoaae 


S | S | ea t.lewW bos AST 


a aor ae Pe ae _ va 
0 sevmoveh ferntox bdo ae 
“s a i a ‘s a 
| ‘ aolLtt0 Lior 
" moleetmmog fe 
ee J a" =p ‘ - 
DP he 5 
( ; 20 Tomo 
i as 
“ener 
ee) 
un 
f ae 
oes ; | 4, : 
7 od ad re \ is 
A UO ee mi Aoi 's P| ) ee j i, a) viele ble ok 


187 


19 
Federal-Provincial Groups Scheduled to Meet in 1965. | 
Number of Ministerial Number of Official-Level 


egerel Department or Agency Conferences 9. Conferences 
griculture | i 13 
entennial Committees 2 
itizenship and Immigration 0 8 
ivil Service Commission wo 1 
conomic Council 0 1 
mergency Measures 1 a 
xternal Affairs nf 
inance ‘a 3 
isheries 0 5 
orestry 1 4 
ealth and Welfare at 20 
abour 0 8 
ines/Technical Surveys 9) 4 
orthern Affairs/Natural Resources 1 9 
rivy Council Office 1 1 
ablic Works 0 6 
secretary of State 8) 1 
treau of Statistics ¢) 2 
ational Revenue 0 1 
aie and Industry ik 1 
ransport ) 6 
LL 07 


i the official-level groups, 74 included representatives of the federal 
2vernment and of all the provinces, 33 were constituted to exclude one 
: more of the provinces. 


The informal and ad hoe nature of many of the interactions 


between the federal and provincial governments make it 
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necessary to interpret the tablesgiven above with great 
caution. In some cases undoubtedly, informal day-to- } 
day relations between the officials of the governments 
involved are of more significance than formal 
conferences in co-ordinating the activities of the 
two levels. The figures also tell nothing about the 
intra-governmental relations between programme 
agencies and elected and appointed officials having 
more comprehensive concerns. However, the evidence 
indicates that the frequency of formal and informal 
federal-provincial interactions is increasing and that 
these interactions come more and more to involve basic 
matters of public policy. | 

In the past decade the need for increasingly 
effective collaboration between the two levels in 
respect to fiscal and economic matters has been 
recognized. The Federal-Provincial Conference of 
1955 provided for the establishment of what came to 
be called the Federal-Provincial Continuing Committee 
on Fiscal and Economic Matters composed of the senior 
appointed financial officers of these governments. 
The Chairman of this Committee which meets at least 
twice a year is the federal Deputy Minister of Finance. 
The work of this group has involved for the most part 
the fiscal relations between the two levels, although 
there has been some discussion of the general economic 
situation as seen by the officials involved. The 


Committee has no corporate responsibilities and its 
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members report directly to their respective governments. 
The establishment of the Tax Structure Committtee 
in October 1964 represented a more ambitious effort 
than ever before to co-ordinate federal and provincial 
objectives in basic fiscal and economic a ate 
The Committee is chaired by the federal Minister of 
Finance and has as its members two other federal 
Cabinet Ministers and the Treasurers or Ministers of 
Finance of the provinces. The Committee is directed 
to report to the Federal~Provincial Conference which 
established it early in 1966 on the following matters: 


" 1. Trends to be expected during 1967-72 by the 
federal government, the provinces and the 
municipalities, taking into account the broad 
priorities likely to be accorded by govern- 
ments to expenditures on major programmes 
that will compete for available funds. 


ze The problems involved in financing these 
expenditures and their relationship to the 
economic circumstances to be expected, the 
probable levels of costs of public services 
and facilities, and the prospective levels 
of government debt. 


3. The general policy to be followed in respect 
of shared-cost programmes during the period 


4. The tax fields that should be used exclusively 
by the Federal Government and by the provinces 
and municipalities, and the fields in which 
joint occupancy is desirable. 


5. The arrangements to be made in respect of 
jointly-occupied tax fields. 


6. The relation of equalization grants to the 
fiscal arrangements and fiscal capacities of 
the provinces, and the best equalization 
arrangements for the period 1967-72. 


7. Future intergovernmental liaison on fiscal and 
economic matters. 


8. Other related matters. " 
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The Committee on its establishment agreed upon the 
nature of the studies which "should be undertaken to 
facilitate its work" and devolved upon the 
Continuing Committee on Fiscal and Economic Matters 
the general direction of these studies and "the 
working out of the assumptions and methods to be 
used in those studies requiring a common basis of 
approach", 

The work of the Tax Structure Committee is 
obviously of the greatest potential significance 
for the future development of Canadian federalism. 
It is important to noé that the Committee is 
corporately charged to report back on eee matters 
assigned to it for investigation to the Federal- 
Provincial Conference of Prime Ministers and Premiers. 
There is the assumption that its work will proceed 
through sophisticated study and argumentation by 


those involved. The matters with which it is dealing, 


particularly that of the expenditure-priorities to be 
given to various public functions, projects it in the 
middle of the most crucial policy areas with which 
governments must deal. The establishment of this 
Committee constitutes a radically new departure in 
the development of federal institutions in Canada if 
not in the history of federalism throughout the 
Western World. 

POLICY CONFLICTS IN FEDERAL-PROVINCIAL RELATIONS. 


Se eT 


The federal system must, if it is to survive, 
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evolve procedures for bringing about tolerable 
compromises in matters where the interests of the 
federal authorities and those of one or more of the 
provinces conflict. The most intractable of these 
conflicts are "real" in the sense that they are for 

the most part imposed by the differing responsibilities 
that federal and provincial officials have respectively 
assumed and cannot be wished away by incantations 
against the alleged irrationalities or perversities 

of these men. More than at any time since Confeder- 
ation, the federal government and the provinces now 
confront each other in areas of public activity where 
each has explicitly formulated policies and more than 
in the past each is able to frustrate the other. On 
the basis of past events and current developments 
federal-provincial disagreement may be expected in 
respect to such matters as these: 

1. The policies of the federal government and the 
provinces may differ in respect to the appropriate 
degree of the mobility of labour and capital within 
Canada and public policies encouraging or limiting 
such mobility. 

ge In some cases provinces may desire closer 
integration with contiguous areas of the United States 
than is compatible with the economic objectives of the 
federal government. | 

3. Some of the provinces and the federal government 
may put different priorities on economic development 


as against price stability. 


mi ‘ a ak 7a A ean , ae Ln 
; i ar «8 } 


i Retattetod diode pityatad a0 x19 
10. efor wndat sit ote es wea 


ott 


add to stom to amo 20 eos bas seid baors ue. £1 


(4 + P r o + sl | all 
ey 220 eidaios cneees ov wD sor} r 


es iit ome Girid Onde waiee end at tie oe atoLy 
7) 4 , i Wi, die " 


hak - pabolbitdiensuaes gnotweTSib ety vd board: ee taiom « a 
ae oN - ’ elves ‘7 oe Se 


im i] 


tt ylevistcscsrs erat alerollto EBL OL VOR Te Lexebot dite, aly 


, \ ‘ AW 
' be | | aii 4 aes, 
wolfateseant gd yews bedele ed toanss Bas bomuees 
. : bie 


ans : U ; at “st i nite “i 7 


; . ‘ i re a ma i ; f if i ie io 
CLT Larisa KO ge i4 70 6.7 Bets begeits wines, 


oe 
f 


Ore —aehstgn) ecmie emit Yas te usd’ eT .mem. ened? Boy. 


A 
oe 
- 
ned 

i. 


ooaLVoetT sid bis toorirte? 3 fevebed. edd i 
y oe peety Yiivides olidw to eso 4 ‘edt 6: Dee: inoxtaoo | 
: fttobiqne aed done 
is etsiveutl of oid& ef hose, feaq. ort oh. 
at Quaarre rob tn B etneve veils 70. araed ods va 
at! hovoeexe sd ysie tremes SEL tatasmeenn Leena 
ij 28 evedSam doueo2 gooqess 


ed 


Nay 


eas Bre icewntevo>s Isseb)e? a ‘to eetoliog ent ke 
: 2 Ny fire 

etatsgotgds ai. 3 Joore o ttlh wea s: ontvorg | 
aviw fetfqso' bas wodet eLitdod exit. to cored 
to gratge nme zototlc tideq: Bes absoed 

Wilidom dou 

: 2 ah x 
ie20f9 Glee Yau eoontvoty esaad emow ot) shes 


; . | . ae 
seras7e betting edi To eseta es sei ties 3 J Sw mia Rese rs 


+ < "had -_" ‘ rage ~*~ ad 4 £ > ‘ a — a 4 
‘ JNSMTISs) OB istabol -s MS COOnivoOrd eaz 


. “ae 
4 Pal YT 
1 “Wilidese eotrq deme 


, . ; By tee 
: { 4 1 ah nd Seats 
ree ee) Deh Ce | 


4. In respect to certain kinds of capital expend- 
itures the primary concern of the federal government 
may be the impact on employment and income where the 
provinces are chiefly concerned with the service 
needs for roads, schools, hospitals and other amenities 
and, in some cases, with the continuing financial 
stability of local authorities who borrow to make such 
expenditures. 

5. Some of the provinces may work toward the 
development of more autonomous provincial or regional 
economies than are deemed consistent with federal 
objectives. 

6. The federal government and the provinces may 
differ on the degree of inter-provincial or inter- 
regional equalization it is possible or desirable to 
effect and the appropriate federal measures to be 
implemented to this end. 

7. The federal government and the provinces may 
differ about particular federal measures which benefit 
some areas but where other areas are either not helped 
or adversely affected by such measures. ) 

8. Provinces may wish to enter into patterns of 
trade, investment and other relations with foreign 
nations inconsistent with economic or non-economic 
objectives of the federal government. 

9. Federal policies for economic development in 
areas where income and employment is low may conflict 
with provincial regional development plans. es 


The issues outlined above relate for the most part to 
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economic direction and control and, as we have seen, 
the increasing interventionism of the provinces in 
these matters has brought about a new series of 
complications in federal-provincial relations. It 
is, however, the fiscal problem which is likely to be 
in the next few years as in the past the source of 
most contention in Canadian federalism. 

Fiscal relations constitute the most difficult 
issue in federal-provincial affairs and the one which 
in the past has proved least susceptible of resolution 
satisfactory to those governments concerned. The 
issue is usually framed in terms of (a) the relative 
shares of the personal and corporate tacoma tay and 
succession duty fields occupied by the two levels; 

(b) the amounts and kinds of federal unconditional 
subventions to the provinces. Although the fiscal 
problem in its various forms has been a source of 
contention between the federal government and the 
provinces from Confederation onward, it can 
reasonably be argued that the present conflict and the 
ways with which it is dealt are now more crucial to 
the stability if not the continued existence of the 
Canadian federal system than ever before. The most 
lucrative fields of taxation are occupied by both 
levels. The federal government has assumed increasing 
responsibility for equalization both among provinces 
and regions as such and among individuals wherever in 
Canada they reside. The ways in which public moneys 


are raised and spent are perceived to have an important 
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impact on economic stability and growth and like other 


national administrations the government of Canada 
has accepted the primary responsibilities in this 


regard. Demands for the most costly services that 
modern governments provide relate for the most part 


to matters within provincial rather than federal 
Jurisdiction. Ine comprehensive programme of reform 
undertaken by the Quebec government elected in 1960 
4s extraordinarily costly and the most insistent 
demands of this administration are framed in fiscal 
terms. These are some of the basic complexities 
which together constitute the fiscal problem of the 
1960s. | 

Although the provinces and the federal government 
in the post-war period have usually condsted their 
disagreements about fiscal matters in terms of accesss 


to tax sources and of the distribution of public 


revenues,;it can reasonably be claimed that what is now 


really et stake is the relative priorities in 
expenditures to be given to the responsibilities borne 
by each level. Jacques Parizeau's analysis of the 
priority-crisis’ isso. lucid that it deserves to be 
quoted at length: 


" Among the very numerous questions that can be 
raised with respect to fiscal errangements, one 
is very basic and should be clarified at the 
outset. It has to do with the sharing of total 
fiscal resources between the two levels of 
government. It is also the most difficult to 
solve either properly or permanently. Asa 
matter of fact, it cannot be solved before the 
two levels of government have decided how much to 
spend in each of the sectors they deal with. 
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One shovld emphasize here thet whatever the 
Constitution has to say about the fields of 
competence of the two levels of government, 
it is in this respect of@monelp vat all. 
That the federal authorities have exclusive 
jurisdiction over foreign affairs, while the 
provinces have exclusive jurisdiction over 
roads, is of no real interest as long as we 
don't know how much we expect to spend on 
foreign aid and how long we want to let the 
motorist remain sited i in’ treffic jams. 
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Dt AS oe typical ‘characteristic of a federal 
system that the establishment of priorities is 
an exceedingly difficult task. In effect, each 
level of government can determine priorities 
independently of the other. Both can sink 
rapidly in the red, and then when deficits 
have reached a certain level, fight for some 
tine over the sharing of fiscal resources. 
This quarrel over taxation fields is spectaculer 
and eventuélly attracts most of the attention. 
It should not, however, distract from this 
fundamental fact that the root of the difficulty 
lies with priorities for expenses that have not 
been settled. There might be important principles 
involved in the division of spending powers between 
the governments and the apportionment of resources 
between fields of expenses. Thus, essential 
philosophical or social principles are involved 
in the sharing of public funds between education, 
social security and national defence. A whole 
body of doctrines is also involved in reserving 
education to the provinces or in giving to them 
full responsibility for regional development. 
Similarly, essential political vision has always 
been deeply embedded in the transportation and 
communication policies of the federal government. 


Sharing taxes end reserving or splitting fiscal 
resources are not similarly coloured by such 
broad consideretions. A sharing arrangementis 
good, efficient and acceptable only so long as it 
allows both levels of government to mee6é their 
expenses. If at any time the balance of expense 
shifts, there is no other way out then to shift 
also the sharing arrangement of taxes. In short, 
end as an example, it may be that exclusive 
provincial jurisdiction over education is the 
only course available to preserve French culture 
in North Amcrica, but there is nothing in excise 
taxes which preserves anything for any one 
except money." 23 


The esteblishment of the Tex Structure Committee 
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constitutes the first effort in Canadian history to 
resolve the fiscal problem explicitly in terms of 
the expenditure priorities of the two levels of 
government. It is, of course, too early to evaluate 
the possibilities of success for this group. 
INTER-PROVINCIAL RELATIONS. 


There has been little study of inter-provincial 
reletions in pe There are apparently many 
instances of such co-operation at the middle and lower 
levels of the provincial administrative hierarchies, 
most of it of an ad hoc and informal variety. Since 
the beginning of the annual Premiers' conferences in 
1960, however, the provincial leaders have had a forum 
in which problems of common interest can be discussed. 

In his opening address to the 1960 Federal- 
Provincial Conference Prime Minister Lesage asserted 
that "the provinces have with one another an 
increasing number of common problems that they could 
profitably study together and also, we hope, solve 
together". 2 Because of this, the Quebec Overonent 
would give an early invitation to the Premiers to 
convene to study these problems and to decide whether 
it would be appropriate to "establish inter-provincial 
reletions on a permanent basis". The Quebec hope was 
that this invitation would be accepted and that in the 
future "the provinces will be able to prepare, at 
first in collaboration with one another and then in 
collaboration with the Federal Government, long term 


solutions which, while effectively settling problems, 
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will also maintain the balance in our federation". 

The first interprovincial conference met on Dec. 1-2, 
1960 and in succeeding years meetings have been held 

in different provinces each August. Prime Minister 
Diefenbaker was invited to attend the first conference 
but declined to do so and the communique at the end 

of this gathering expressed the hope that a federal 
Cabinet Minister might be sent. However, at the first 
and succeeding meetings the federal government has 

sent appointed officials as observers, up until 1963 
the Head of the Federal-Provincial Relations Division 
of the Department of Finance and in 1964 the Assistant 
Deppty Minister of Finance whose chief Peeens ib iiaties 
are with federal-provincial fiscal relations and the 
Head of the Federal-Provincisl Secretariat in the Privy 
Council Office. 

The Premiers' Conferences are held in private and 
it is possible to discover the topics under discussion 
over the years only through newspaper reports and the 
brief communigues issued at the end of each meeting. 
Some of the matters under review have been the 
financing of schools and hospitals, the co-ordination 
of retail sales, tax collections, projects for the 
Canada Centennial celebration, provincial policies in 
giving preference to provincial firms in bidding for 
government contracts, Indian affairs, off-shore mineral 
rights, uniform regulations for motor vehicle insurance 
and a reciprocal recognition of truck licenses and the 


co-ordination of educational standards and curricula. 
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Two projects of considerable significance have come 
out of the Premiers! conferences: 

First, at the 1963 meeting in Halifax the 
Premiers approved in principle a proposal for the 
interchange of civil servants among provinces. This 
proposal originated with the Institute of Public 
Administration of Canada and is to be implemented by 
the provinces in co-operation with that organization. 

Second, in January 1963 representatives of all tle 
provinces except Newfoundland, Prince Edward Island ani 
New Brunswick met with federal officials in Toronto to 
discuss the possibilities of uniform provincial 
legislation relating to private pensions plans. The 
communigue issued at the end of the conference 
revealed that "general technical agreement" among the 
provinces participating had been reached in respect 
to their future pensions legislation; those matters 
related to the solvency of private pensions funds, 
provisions for vesting and the locking-in of employee 
contributions oe reciprocal agreements so that the 
registration, inspection and audit of each private 
plan could be carried out within only one province. 

The Premiers! meetings are very informal. In 
contrast with Federal-Provincial Conferences of the 
heads of government the provincial leaders generally 
attend with not more than two or three advisors 
each. Despite what appears to have been the 
original hopes of the Government of Quebec, there 


appears to have been a profound reluctance on the 
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part of the provinces to come to an agreement on 
or even to discuss matters of federal-provincial 
concern or to try to reach provincial consensus on 
these matters for future discussion with the federal 
authorities. Neither has Quebec been able to find 
support for the establishment of more formal inter- 
provincial machinery. These meetings have 
undoubtedly provided a useful forum for discussion 
among the Premiers and a means for reaching agreement 
on limited matters of mutual concern but it is 
unlikely in the forseeable future that the major 
inter-governmental decisions in Canadian federalism 
will be removed from the framework of federal- 
provincial relations. 

CO-OPERATIVE FEDERALISM AND THE NEW QUEBEC 

The directions taken by the Quebec Government 
which came to power in 1960 have been of crucial 
importence in the development of co-operative 
federalism. For the first time in the history of 
the province there is an administration in office 
which is determined to use the powers of government 
in an aggressive and sophisticated way to pursue 
what it interprets as the interests of pe eweurdte, 2! 
This circumstance imposes a demand on Canadian 
federal institutions to which they have never been 
subjected before and raises quite a new set of 
issues in the political relations between the French 


and Fnglish-speaking cultural groups. The defence 
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of provinciel autonomy has very different dimensions 
in Quebec or elsewhere when the provinces concerned 
pursue interventionist policies over a broad range of 
social, cultural and economic matters than when the 
scope of provincial action was a narrow one. This 
section deals first with the substantive demands on 
the federal system made by the Government of Quebec 
and then with the strategies that this administration 
has evolved in pursuing its objectives. 
| There are pressures in four directions for an 
increased renge of provincial autonomy put forward 
by the new Quebec: | 
First, there is the demand that the federal 
authorities cease their involvement in matters 
within the legislative jurisdiction of the provinces 
as defined by the constitution. Prime Minister 
Lesage gave this rationale for his government's 
policies at the Federal-Provincial Conference of 
November 1963: 
",....we must exercise constant vigilance. 
Nobody in Quebec believes that a given measure -- 
aid to municipalities, the contributory pensions 
programme, or federal aid to technical education, 
for example -~ can, in itself, lead French-Canada 
to assimilation by the Inglish-speaking majority. 
Nor does anyone believe that any one of these 
measures, taken simply, is of a nature to 
threaten our entire cultural heritage. However, 
we must be systematically opposed to any federal 
move, whatever it may be, that reduces, in fact, 
or attecks the field of provincial jurisdiction. 
We absolutely cannot, even if it concerns a 
question which appears to be only a secondary 
one, remain passive in the face of federal 


initiatives which we judge to be detrimental to 
the exercise of powers entrusted to the provinces. 


In fact, it is the whole of the measures that must. 


200 


bourse 9009 ‘tssatvoda outs ein ose —— 
ae neue ps 
tO syae7 sao-td rm wtO adtet tog’ dak : he | 


eds ooiw oedt aad sam simonone ra Fi y | 


aiit sone wotgen 5 ash cotton’ Ebhamkvesg to‘eqose 
OO aires evita atedue ots aby: rere Peery inne a 
boda to dasmntoved ot? XG haa agteee fansbe?, ais 


Al 


noitartaimiads a0 auld aoipadeade edt gin north bas : ae 


- ‘ae }- F 


Site vatida, adh “ gitowsba at’ hevLove ‘tad ial 


sie 


ae tot |e|iols cotih + % nots at asgimests eis ex9dT | a 
HISIIO. Cia ginoat ja) fe 2 Asai, to sass pox seta. 
sondou wes eft @ *y 


tact birsaieb ‘onte et. watts erent a Va 


2 
- 


| : at tpomey Kovetk. tThoeds qha09 aolsixcdtea 
gant worG add Toco oct had Sy dytjale dons gut bits 
satainiy amit i <wollted 236809 ois \¥a benttst Be 


ar 


oven ie ay ree git 2 “oY ‘sismotite: eidt evey sgsesd: 
to sonsie tied Cetontyont—Lesiie ent js aotokiog 9 
:f60L tedmevent — 


rely toateaoo eetotexs tent OF ee 
3 


-— STua* svig.s tedd: Aide sedguy. mi YbodoW, ~ ag 
Sfedod “nol eele oe sae takie feciotasu os Sea 


itsoube Lsoladeet of Bis tiaeier so, onmeatgotg 
> Heiss «FT. £sel ¢Tiesst oe BS =~ signaxs “TOT 
+O. Bik tolge ‘4 =- Gn Li gonil oy ae vd ’ Sted tutes §& od. 
arartt’ to H0 mie Jens, “svakled BrONe 260b toh” 
st otras eto Bia RA tet) ba ig meas .e9t/2som 
; stivet Lowi Gubtede <0 notse ait a 
Tt Be soagg a Chiaotietetats od Jeu E hei Coad iY 
it .Beoehes ttid Kod Yom Jf tavadatiw ovo) : 
‘balaut Latonieorg ag: Sfota, omg aligned s4 oS 
atrrashoy th Ak ceve ORES Xigtuioedar® 7 
yisbnosee & gine sd. Of sisegue toler, mots 7} 
fsishet Lo est ect 20 Sueaeiee, eis 
ot sapatos ulEre® ety Os aa birt eae oni a Roop 
usdatvews sdt of Bederuias eiseed 25's 
Jou Seda ‘gounioom edi 20 efonw eit et a S 
; nny Rk 


be considered, and it is against each of the 
items comprising the whole that we must be 
opposed, because each item is a threat to the 
autonomy of the provinces, a threat which 
constitutes a precedent which is later on 

invoked to justify further threats of increasingly 

detrimental effect." 28 
The contracting-cut procedure which was analyzed in 
Chapter Five goes a very long way in meeting Quebec's 
demands for autonomy. In respect to all exercises of 
federal power in matters within the legislative 
jurisdictions of the provinces or where provincial 
interests are perceived to be directly involved the 
incumbent Quebec administration has been erence 

Second, Quebec has pressed both for an increased 
@hare of the direct tex fields and for higher federal 
unconditional grants. The programme of reform to which 
the province is committed is very expensive. Between 
1955 and 1965 Quebec's expenditures increased 270 per 
cent., more than that ef any other province; in the 
earller years per capita expenditures in the province — 
were lower than anywhere else in Canada, in 1965 it is 
estimated that they will be higher than ibe any province 
except Saskatchewen. 

Third, the Quebec government has demanded that it 
be consulted in respect to important federal economic 
policies. At the Federal-Prpvncial Conference in 
November 1963 Prire Minister Lesege asserted: 


"....the provinces should always be consulted by 
the federal government each time the latter wishes 
to effect policies which could have a repercussion 
on the economy of the provinces. Actually there 
are few economic problems which are exclusively 
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federal in their bearing. Economic policy 
measures almost always influence the provinces. 
Consequently, the provinces can no longer be 
satisfied with a passive role in’ such matters, 
nor can they resign themselves to suffer the 
consequences of unexpected arbitrary federal 
decisions in which they have had no voice." 30 
Mr. Lesage more specifically demanded that the provinces 
"should have their voice in determining tariff 
structures, transportetion Erne y er the monetery 
policies of Canada" and that this should come through 
participation in "permanent Federal-Provincial 
organisms instituted for this purpose", The 
increasing involvement of the Quebec government in 
economic direction and control brings about a very 
large number of situations in which provincial 
objectives can be frustrated by the inappropriate 
policies or actions of the federal government. Out 
of this circumstence has come the Quebec assertion to 
be consulted by the federal authorities in respect to 
a very broad range of matters. 

Fourth, the Quebec government has demanded that it 
be able to conclude international agreements without 
the control of the federal government in respect to 
matters within the legislative jurisdiction of the 
provinces. According to the theory of the 
constitution advence by the Quebec Minister of 
Education "une federation comme le Canada possede une 
double personnelite (internationale), 1'une emanant 
des domaines ou le federal est competent, l'autre des 


domaines que la constitulion designe comme provinciale",. 


From a practical point of view the right of Quebec to 
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conclude international agreements was necessary because: 


"o2o..nos ententes internationales doient repondre 
aux prronie du Quebec et aux priorites que celnti- 
ci c! aay fixees dans les domaines de sa competence. 
Or, c'est nous que avons la responsabilite 
d'identifier ces besoins et d'etebler ces 
priorites. Le gouvernement d'Ottawa, dont ce ntest 
pas le role constitutionnel, est inapte a porter 
de tels judgments Seeeeeee-le gouvernment federal du 
Canada s'est montre incapable d'etebler un contact 
etroit entre ltetranger et la communaute canadienne- 
francaise. Pour des raisons demographiques et 
historiques, le gouvernment federale represente 
une entite plus anglophone que francophone. La 
situation geographique de notre pays, les liens 
economiques etroit que l'unissent a son puissant 
voisin du sud, sa participation soutenue aux 
activites du Commonwealth contribuent a orienter 
son action politique plus naturellement en fonction 
des preoccupations du monde anglo-saxon. Aussie 
est-ce surtout por le suel gouvernement francophone 
d'Amerique ,continentale, celyi du Quebec, que l'on 
peut etabler un, contact riel et fecond aver sa 
collectivite quel’ represente." cy 


The contextoaf the Quebec demand that institutional 
recognition be given to its "pyersonnalite internationale" 
has been that of agreements relating to educ&tion and 
cultural matters, subjects which are for the most part 
within the exclusive jurisdiction of the provinces. 

The Quebec Government has acted on the assumptiom 
that its substantive objectives in federal-provincial 
relations could best be pursued through the 
institutionalization of intergovernmental collabor- 
ation. As we have seen, Mr. Lesage at the 1963 
Conference requested that there be established machinery 
by which the provinces might participate in the 
framing of federal transportation, tafiff, and "even" 
monetary policy; in this connection one of the 
government's influential advisers, Professor Jacques 


Parizeau, has suggested that the Board of the Bank of 
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Canada be made up of official appointees of the 
federal government and the provinces and that a 
federal-provincial consultative committee on 
commercial policy be created, presumably to advise 

33 
both the federal government and the Tariff Board. 
At the July 1960 Federal-Provincial Conference and 
on several occasions thereafter Quebec has proposed 
a permanent Federal-Provincial Secreteriat financed 
and controlled by the two levels to "establish inter- 
governmental relations on a permanent and continuous 
basis". At the same gathering Prime Minister Lesage 
proposed new and more institutionalized machinery 
for conducting inter-provincial relations. The Quebec 
government has had a predilection for "co-operation 
at the summit" and has had some suspicion of the 
growth of functional relations between. the two levels 
in the absence of effective procedures of articulation 
in basic policy matters. This kind of analysis was 
lucidly made by F. A. Angers in his comments on the 
creation of the Quebec Department of Federal- 
Provincial relations in 1961: 

" The coming into being of such a Department 
will, without doubt, give an altogether new 
character to relations between the Quebec 
Government and the government at Ottawa and of 
the other provinces. Up to now, it was on the 
technicel level that co-operation was established 
out of necessity between the different provinces. 
Within, the limits..ofa,more or. dessuclearly 
defined policy according to each case, the 
superior officers and expert tecmicians of the 
various departments concerned correspond among 
themselves and meet in conference to determine 
standards or establish rules to co-ordinate 


efforts, whenever such steps are deemed necessary. 
In many instances, when a well-defined policy is 
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Mnot dictated by the governments themselves, it 

is these officers and technicians who, for all 

practical purposes, frame policy. In these 

circumstances there is always the risk of the 

policy being dravm up to meet urgent needs or to 

satisfy purely administrative considerations. 

Lacking more precise ideas, the Minister auto- 

matically ratifies the decisions taken by his 

officers. From now on, a Minister and a 

qualified staff will examine the policy-making 

aspects of inter-governmental relations in 

Canada. They will see that problems are faced 

as a conseguéence of principles or rules of 

policy. They will have technicians implementing 

provincial policy rather than abandoning policy 

to technical considerations." 34 
The Departnent of which Professor Angers was speaking 
is an institutional recognition of Quebec distrust for 
piecemeal functional relations between governments 
outside a basic policy framework and a predilection 
for conducting inter-governmental affairs in a quasi- 
diplomatic fashion. Prime Minister Lesage has been 
Minister of Federal-Provincial Relations since the 
creation of the Department and the Deputy ahd his 
small group of highly-trained officials play a more 
influential role both in the determination of 
provincial policies and in inter-governmen#l relations 
than do similar agencies in the other provinces. In 
Quebec for both ideOlogical and other reasons federal- 
provincial relations are a preoccupation and it has 
been easier than elsewhere to subsume more particular- 
istic goals to the general provincial strategy of 
enhancing its ovm influence and increasing its 
financial resources. Functional relationships betweem 


specialized Quebec agencies and their federal counter- 


parts have in some matters been less close than was 
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the case in the other provinces and some further 
attenuation of these relations may come with the 
implementation of the contracting-out arrangements. 
It is very significant also in the influence of this 
Department that less in Quebec than in the federal 
government or those of the other provinces is there 

a tradition of regarding federal—provincial relations 
mainly as a concern of the treasury or finance 
departments. 

The Lesage government has pursued its objectives 
in federal-provincial relations with sophistication 
and with a considerable degree of success. The 
strategy of the Duplessis saint stration was to 
Oppose on dogmatic ideological and constitutional 
grounds what it regarded as federal challenges to 
provincial autonomy. Apart from the outcome of the 
dispute about tax abatements which began in 1954, 
this strategy was almost a total failure in obstructing 
federal involvement in matters within the legislative 
jurisdiction of the provinces. The incumbent govern- 
ment opposes such involvement with explicitly 
formulated policies of its ow. There ts general 
agreement that in the discussions about contributory 
retirement pensions between the federal and provincial 
governments which began in 1963 the Quebec plan was in 
a purely technical sense superior to the federal one. 


Quebec officials have negotiated with the federal 


government on the latter's plan for tax incentives 
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in depressed areas on the basis of their evolving 
objectives for regional development. In the field of 
vocational training the Quebec government's definitiom 
of its policies have also been framed in detailed and 
explicit terms. The Quebec demand to contract-out of 
the federal youth allowance and university loan plans 
came in age where the province had developed 
pro 
its own #rammes in these fields. Recent developments 
in Quebec as these relate to cultural affairs, mineral 
development and social assistance indicate new matters 
in which federal initiatives will be met by explicit 
provincial policies. The Deputy-Minister of Federal- 
Provincial Affairs, Mr. Claude Morin, has pungently 
contracted the old and the new strategies: 
",.Anciennement, les Quebecois allaient a Ottawa 
aven en main tel article de la Constitution et 
ils ‘disent' : cet article vous interdet de faire 
ce que vous proposez de mettre en oeuvre. A 
quoi Ottawa retorquait: vous avez raisen, mais 
accepteriez - vous que pour le moment nous 
procedions autrement. Et Quebec acceptait....... 
Maintenant c'est fini. La devise du Quebec, 
c'est on a fini de taponner! Invoquer la 
Constitution me semble ridicule. C'est comme 
invoguer saint Thomas." 35 
In regard to the question as to whether Quebec is 
a province "comme les autres" the policy of the Lesage 
government has been somewhat ambiguous. The rhetoric 
of Franch-Canada nationalism has as in the past 
asserted the unique place of the province in the 
Canadian federation. However, the Lesage administration 
like its predecessors has continued to argue that 
Quebec was demanding only what belonged to all the 


provinces equally as of right and the statements of 
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the Prime Minister at the Federal-Provincial Conference 
of July 1960 seamto indicate that the newly-elected 
Quebec administration hopedto lead a general 
provincial movement against federal influence. Also, 
in his deferice of the so-called Fulton-Favreau forma 
the provincial leader took the traditional Quebec 
position that in so far as projected amendments to the 
- constitution were concerned the rule ofprovincial 
- unanimity must prevail. In an illuminating debate 
concerning youth allowances and loans to university 
students which took place in the Quebec Legislative 
Assembly on July 20, 1964 a different strain in 
government policy emerged. The position of the 
Leader of the Opposition, Mr. Daniel Johnson, was 
essentially that federal involvements in these matters 
were essentially encroachments on provincial 
jurisdiction and should have been opposed as such 
by the Quebec government. Mr. Lesage's reply to this 
criticism was this: 

nm Et maintenant, c'est que en méme temps que 

nous avons dit a Ottawa; Ne venez pas toucher 

a I'education dans le Quebec il y a d'autres 

provinces qui elles sont interessees. Q!'uest- 

ce que vous voulez que j'y fasse? Je ne peux | 

toujours pas les battre. Je ne peux toujours par 

envoyer la surete provinciale envahir les autres 

provinces pour leur dire quoi faire. Si je 

reclame au nous du Quebec, le respect de 

L'autonomie du Quebec, je ntai pas le droit 

d'taller dire aux autres provinces quoi faire." 36 
In his Convocation Address to Carleton University on 
May 21, 1965 the Quebec Minister of Education, the 
Honourable Paul Gerin Lajoie, indicated a point of 


“view on Quebec's place on Confederation very different 
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from the traditional one: 


" Up to the present, Quebec has asked nothing | 
for itself which it would be unwilling to recognize 
for other provinces. But one may wonder if this 
is the appropriate attitude to take? 


Quebec can speak only for Quebecers, as the other 
provinces can only speak for their inhabitants. 
Quebec can be only an ally to their claims, but it 
cannot be their spokesman. The resistance that 
Quebec has met, and that it continues to meet, in 
its struggle to obtain a larger measure of autonomy 
may be due to the fact that it has tended to 
assume that 'what is good for Quebec is good for 
the other provinces'. But since what is good for 
the rest of the country is not always good for 
Quebec, the converse of the proposition must, 
doubtless, also be admitted. 


@eeeeeeereeeeoeseoeoee eee eeeeeeeoeoeese @eeeeeeeeeeeeeve & 


From now on, the question which must be faced 


is this: do the other nine Canadian provinces 
consiier themselves to be 'nations" or ‘societies! 


sufficiently distinct from one another to want the 
- game measure or the same form of autonomy as does’ 
Quebec? 


If they desire a unity of action among themselves 
in the areas where Quebec deems it to be essential 
to be able to act freely and autonomously, what is 
there to hinder us from translating this desire ito 
a constitutional form? What ohjection or what 
difficulty would there be if Canada were to adopt 
a constitutional regime which would take account 
the existence of two ‘nations! or 'societies! with 
the one Canada?" ay 


It 1s as yet too early to determine whether the 
analysis that Mr. Gerin-Lajoie presented in a rather 
hypothetical fashion represents a major turning point 
in the policies of Quebec as it relates to this crucial 
aspect of Canadian federalism. 

The impact of the new Quebec on the relations 
between the other provinces and the federal government 
4s difficult to evaluate. As we saw in Chapter Three, 
the coming to power of the Lesage administration 
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coincided in time with a group of other circumstances 
working toward attenuating the dominance of the 
federal government which had been established during 
the Second World War and the subsequent decade and 
thus the influences from Quebec have been in the same 
general direction as those which were strong elsewhere. 
However, the Quebec Government has never been able to 
establish itself as the leader of a provincial "united 
front" against Ottawa and’on only a very few important 
issues, including the original generar plan for a 
municipal loan fund and the federal decision to refer 
the question of off-shore mineral rights to the 
Supezeme Court, has there been a heavy predominance of 
provincial opposition to the federal authorities. On 
the other hand, in only a few circumstances has the 
Quebec Government been isolated from those of the 
other provinces. As we have seen, the general 
peace disposition has been to view the contracting- 
out device with some apprehension as an expedient to > 
meet Quebec's special requirements. Also. the Quebec 
administration has failed to gain support from the 
other provinces for either a federal-provincial 
secretariat or a permanent council of the provinces 

and at the July 1965 Conference the Ontario Government 
| explicitly expressed its opposition to the establish- ~ 
. 38 
ment of the former kind of organization. Thus the 
developments of the past five years have not resulted 
in either of the circumstances which would have 
ore ots the Canadian federal system to almost intolerable 
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strains -- the isolation of Quebec or, alternatively, 
unified provincial opposition to the federal 
authorities. 

There are apprehensions in some of the provincial 
administrations of what is perceived to be an 
increasingly bilateral pattern of relations between the 
Quebec and federal governments within which important 
federal-provincial matters are settled between the 
leaders of these two governments. At two critical 
junctures in Quebec-federal relations -- in the after- 
math of the Federal-Provincial Conference in the 
spring of 1964 and in the dispute about powers to 
conclude international agreements a year later -- 
important "summit" meetings involving the two Prime 
Ministers and their representatives were held. It 
was presumably in reaction to this kind of interaction 
that the Government ofOntario in its Brief to the 
Federal-Provincial Conference of July:1965 stated: 

" ....we believe that matters of federal- 
provincial interest and concern should be discussed 
among all eleven governments. We are not 
suggesting that bilateral arrangements should 
never be concluded between the federal government 
and a particular province any more than we deny 
the special features that apply to the case of 
Quebec. However, we do believe that many issues 
that effect Quebec are not peculiar to Quebec but 
affect all provinces. It is important not only for 
the workings of federalism in Canada, but also 
for the preservation of national unity that the 
interests and wishes of all provinces be 
considered and that full discussion should precede 


such decisions. If we are all for federalisn, 
federalism must be for all." 39 


In the present situation in federal-provincial rélations 
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it is impossible to judge wow far any or all of the 
other provinces will accede to a special status for 
Quebec but there are undeniably some limits on their 
willingness to do so. 
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Various speeches made during the pas 
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University of Chicago Press, 19 


NOTES Se 


J. A. Corry "Constitutional Trends and Federalism" in Evolving . 


) Canadian Federalism, A. R. M. Lower, F. R. Scott, et al, Duke 


Meeverc.vyy Press, Durham, N.C., 1958, pp. 92-125. 


ve 
"The Honourable J- L. Pepin has given the most systematic analysis 


from this point of view. See his speech "Le federalisme 
cooperatif" in Le Canada Face a L'Avenir, Conference annuelle 
de l'Institut Canadien des Affaires Publiques (1964), Les 
Editions du Jour, Montreal, 1964, pp. 113-124. 


t two years by Mr. Lamontagne 
and the Honourable Guy Favreau have emphasized this theme. Two 
former Progressive-Conservatire Ministers have claimed credit 
for their party in initiating these procedures with special 
reference to the Council of Resource Ministers. See the swpeech 
by the Honourable Walter Dinsdale, House of Commons Debates, 


May 14, 1964, pp. 2878-2881 and the speech by the Honourable 


Alvin Hamilton at Provencher, Manitoba, Oct. 21, 1963 (mimeo). 


Speech "Rebirth through Reason: Co-operative Federalism", 
given on Feb. 7, 1965 to the Chamber of Commerce, Matane, 


Quebec. Mimeographed (Translation) p. 8. | 


The vigorous reaction of several of the proviznces to the federal 
decision announced on Dec. 31, 1964 to refer the question of 
jurisdiction over off-shore mineral development to the Supreme 
Court shows in this instance at least a profound disagreement 
about the kinds of matter appropriate for judicial determination. 


Proceedings, p. 39. 


Prime Minister Lesage asserted at the Federal-Provincial Conference 
of July 1965 "Sound practices of federalism requires that each 
government respect the jurisdiction of the other legislative 
authorities.....Thus, even when legislating in fields within its 
own jurisdiction, each government should be concerned with the 
repercussions of its decisions on the others! plans and on the 
orderly conduct of the country's affairs in general. In our 
opinion, a government may not do exactly as it pleases simply 
because it has legal authority in a given field. Instead in 

the interest of administrative efficiency and the search for. 
genuine solutions, it must see that its interests are compatible 
with those of the other legislative authorities...--....-..In 
short, the legality of an act should not be the only criterion; 
it is also important to weigh its timeléness and repercussions." 
Statement (mimeo), p. 26. ; 


Stetement, mimeo. p. 35. 


Daniel J. Elazar, The American Partnership: Intergovernmental 
Co-operation in the Nineteenth Century United States, Chicago, 


Vhe Dominion Council of Health has been meeting regularly since 
it was established in 1919 and the Canadian Association of 


Administrators of Labour Legislation since 1938. 
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King's Printer, Ottawa, 1939, particularly pp. 7-14. 
King's Printer, Ottawa, 1939. 
pe Ss 


In Sociology Today, Ed. by Robert K. Merton, Leonard Brown and 
Leonard S. Cottrell, New York, 1959, p. 102. For further 
analysis of administrative relations in Canadian federalism 

see Donald V. Smiley, Conditional Grants and Canadian Federalism, 
Canadian Tax Paper No. 32, Canadian Tax Foundation, Toronto, 
1963, Chapter ITI. | 


Debates, pp. 1-3. 


In August 1965 Mr. Merin was appointed Chairman of a newly- 
appointed interdepartmental committee on relations between Quebec 
and foreign nations. The committee is composed of the Deputy 
Ministers of the departments so involved. At about the same 

time Professor Jacques Parizeau formerly of L'Ecole des Hautes 
Etudes Commerciales became the government's chief economic 
adviser on a full-time basis. For a commentary on these : 
developments see Claude Ryan's Bloc Notes, Le Devoir, 27 Aout, 
1965. Mr. Lesage is at the same time Prime Minister, Minister 

of Finance and Minister of Federal-Provincial Affairs. 


Mr. Macdonald is also Chairman of the Ontario Committee on 
Confederation, a representative group of private citizens 
appointed by Order-in-Council to advise the Prime Minister on 
federal affairs and to conduct investigations into those matters. 


Answer to Question No. 2160 by Mr. Heath Macquarrie, M.P., 
Votes and Proceedings of the House of Commons, Oct. 20, 1964. 


Materials supplied by Privy Council office. 


A. R. Kear "Co-operative Federalism: A Study of the Federal- 
Provincial Continuing Committee on Fiscal and Economic Matters", 
6 Canadian Public Administration (1963), pp. 43-56. 


Statement made by the Honourable Walter L. Gordon, Minister of 
Finance, October 15, 1964. : 


This is a relatively new sphere of potential federal-provincial 
conflict and mey become more contentious as the plans for inter- 
provincial regional development of Quebec, Ontario and perhaps 
later other provinces become more explicitly formulated. see 
che policy statements on this matter made by the Prime Ministers 
of Ontario and Guebec eat the Federal-Provinciel Conference on 
July, 19, 1965. | 


"Pederal-Provincial Fiscal Developments", Report of the 1964 
Conference, Canadian Tax Foundation, Toronto, 1965, pp.224-225. 
Premier Roblin of Menitoba has claimed for some cia a the 

Lori stion must be faced directly in the federal- 
et crtoxt end the whole of his opening speech to the 
July 1965 Conference was in these terms. 
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, See, however, "Int erprovincial Co-operation", Richard Leach, 2 
Canadian Public Administration (1969) pp. 83- andj. H. 
‘Aitchison "Interprovinciel Co-operation" in The Political 


—— oo 


Process in Canada, Essays in Honour of R. Macgregor Dawson, 
meee couchison, Ed..,Toronto,: 1963, pp. 153-170...» 1. 


. Proceedings, p.126. 


,. Premier Smallwood of Newfoundland gave as his reason for not 
attending the 1965 Conference in Winnipeg that the meetings 
should be held among the government leaders without their 
advisors. 


. For a general analysis of the compounding of the cultural and 
the regional-economic conflict because of the new directions 
in Quebec see Donald V. Smiley "The Two Themes of Canadian 


Federalism", XxXI Canadien Journal of Economics and Political 
Science, (Feb. 1965) pp. 80-95. i 


, Proceedings, Ottawa, 1964, p. 40. 


, The range of matters about which the Quebec Government feels a 
direct concern has expanded and will undoubtedly continue to do 
so as new provincial policies develop. At the Federal- 
Provincial Conference of July 1965 Prime Minister Lesage spoke 
of new needs for federal consultations in respect to federal 
policies relating to regional economic development, the 
training and mobility of menpower and public assistance. 
Obviously too, new issues will arise as the Quebec government 
formulates various kinds of objectives in the international 
sphere. ! 


Pp. 45. 

Interview given to Gerard Pelletier by Mr. Gerin-Lajoie and 
reported in Le Devoir, 1 Mai 1965. The Minister explained his 
views more fully in his address to the Montreal Consular Corps 
on April 12, 1965, Department of Education, Information 
Service (mimeo). 


. "Pederal-Provincial Fiscal Relations", ibid, p. 230. 
Statistical Yearbook, Quebec, 1961, p. 62. 


Quoted in Louis Martin, Les Technocrates, Le Magazine Maclean, 
Bet. 1964, p. 26. 


Debates de l'Assemble Legislative, p. 4850. 

Department of Education, Information Service (mimeo) pp.6-7. 
Emphasis on text. Mr. Gerin-Lajoie's argument was repeated in 
his address to the Couchiching Conference in Aug. 1965. 


Prime Minister Robarts said "wehave recently arranged for the 
© def Economist of the Province to undertake the co-ordination 
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of research and policy in federal-provincial affairs and to 
form the nucleus of a secretariat for that purpose. We 
believe that good governmental practice demands the 
continuance of close contact between individual departments 
of government. We prefer to see federal-provinciel relations 
conducted in that manner, with our own secretariat under the 


Chief Economist carrying out the provincial co-ordination." 
Mimeographed statement, p. 38. ; 


Porc. p. 39. 
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CHAPTER 8. 


RO eer 


CO-OPERATIVE FEDERALISM: AN EVALUATION. 

The institutions and procedures of co-operative 
federalism are evolving rapidly. It is this impossible 
except in the most general and tentative way to evaluate 
(a) the circumstances in which the new ways of behaving 
by the federal and provincial governments will result in 
a relatively stable equilibrium in theieimitued relations 
being reached through the ongoing process of executive 
interactions, (b) the likelihood of these circumstances 
occurring. The general situation with which co-operative 
federalism attempts to deal can be simply described. The 
federal and provincial governments are now locked into a 
system of mutual interdependence in such a way that each 


level in pursuing its objectives will be frustrated to an 


intolerable degree unless some degree of intergovernmental 


collaboration is effected. If co-operative federalism is 


to succeed there must be established a measure of consensus 


both among the politicians and the civil servants who work 


these institutions and among members of the politically 


influential publics that this alternative is more appropriate 


than any other for meeting the challenges that governments 


in Canada face. It is easy to suggest several kinds of 
whose 


circumstances / occurrence either alone or in conjunction 


would cause co-operative federalism to fail. For a wide 
variety of reasons, some or most of the politicians and 
civil servants involved in the day-to-day workings of 


federal institutions might opt for some other solution. 
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Co-operative federalism might be perceived by the 
dominant political groups ih Quebec not to meet the 
legitimate aspirations of Freneh-eeunaae Or there might 
grow up in part or all of the country the belief that the 
processes of joint decision-making imposed an unduly high 
price in terms of economic stability and growth or in 
respect to other matters where decisive public action was 
considered essential. However, co-operative federalism is 
a response to federal-provincial interdependence and unless 
politicians and civil servants act quite irrationally the 
procedures of collaboration can be expected to evolve 
unless and until the present degree of dnberdependence is 
Significantly attenuated. This attennaeiontwoull of course 
occur if the federal system were to be shattered into two 
or more of its component parts either through Quebec 
achieving independence of the rest of Canada or the 
implementation of one or the other of the "associated 
states" alternatives. However, less extreme solutions 
could in a lesser degree work in the same directions. The 
framers of a new federal constitution might assign a high 
priority in their plans to assigning exclusive powers over 
particular functions to either the central or the regional 
governments and exclusive access to particular tax sources 
so that Hhedd responsibilities might be discharged without 
the financial dependence of one level on the other. Kiven 
the ongoing interactions between the federal and provincial 


governments within the existing constitutional framework 


may result in one or the other achieving unchallenged 


, a 2 ait 


toam o¢ 2 ttt EIe 


end 


agi yiveov oo fo oma a; chiadiacuieiie tae Sreiot 


wot .0 Atwoup bos iidadte otmonose 10 ames ob eal 


1 os 


cow aahbtas afidug o¢hatoeh eatetw wees Aer OED ae tosqee 


al setlorabet ewiieteqorgo _tevowol iv, fatinssas borehteine 3: > 


ims ine gonchasreiternal Tstontvery<Layehe? of senoqeet 
tis YL facodtaars op soa atoierer Tivio -bas ‘ere Jobth£o 
aviove at? fetesase ad-nso nol¢éstodalios to ae 


ee, 
a 


MO DNC OYHSRE “TO, PatRedD Tape et¢ any ilwjay fas Zee 


ae ‘ .% — een ace + wip be jt. wee oe iil ya » Pah 

nn Ret : al > i rar! ¥ 4 73 TBs weal & Be htT bos LITT. a *y 4 SP 
Pony r a vibe rib cD —— hs bli ee ou ee we aes , ot, Sa on of whe 
y CR Lovey Be OO OF BOW OOS BYE Lat or; 6A.g 


sodew>) ssoidy tedéte aveaq sJcenognos xt! IQ 9 TO ae 


P “an sy OF 4 . ee oe wee ‘ A of ut 
A URE BR eB 5B iA s 1 aya | JO gris 


~ 
&] 
— 
, 
= 


eAot tg fon rorrtxre .& aot «tev woe .eavidenie? 

iT  gasohtos1tb emse any mt stow: estheb toeng! 
gh a opteos digin noldatidanos Lerche? ware to ovemet? 
erro erewoq st¥textoxe sath gles ap ot enoiq «isdd a rt a. : i 


moieet ah? “ro Larsrres iad? sedtie 


ry 


% 
amned 
i 


onyt saloon 
avotvor net rsisoliseaq oF eeooork evieiloxe bas betel 


tvoditinw hbaytadoeth. ad ddaim sett Eft ‘Lanodest onedd 
m) ae itis: 

~teido acts » Jevel eno oO. eonebnegeb-: Leck a0 i 
> 1a i 

iAiogivozg boa Sevebet oft pooewsad anot isoaned heer e 


rOwsILs 1. Lente wtbtanoo pattie lxe oat nets 


219 
dominance in respect to particular abr functions where 
now both have influence. 

It would appear to us that co-operative federalism 
can survive in Canada only if it goes some distance in 
meeting these three conditions: 

First, the procedures of joint federal-provincial 
decision-making result in effective responses to the 
demands made on government for public action. 

Second, there are developed patterns of political 
behaviour which sustain, or at least do not unduly 
frustrate, the influences toward collaboration impinging 
on the federal and provincial executives. 

Third, the results of federal-provincial collaboration 
satisfy in some degree the confhicting viewpoints of the 
French-speaking majority in Quebec and of other Canadians 
about the appropriate role of the federal government. 

The first part of this Chapter is a tentative 
evaluation of the possibilities of the evolving procedures 
of co-operative federalism in meeting these three demands on 
the Canadian federal system. Proceeding from this analysis 
an attempt will then be made to assess the relative 
appropriateness of co-operative federalism and the proposals 
for radical and explicit constitutional changes in our 
federal institutions as alternative ways in which the 


present challenges can be met. 


CO-OPERATIVE FEDERALISM AND PUBLIC POLICY EFFECTIVENESS. 


ne 


There can be little disagreement with the general 
proposition that if liberal-democratic institutlons are to 
survive they must somehow find ways of dealing with the 
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very great number of varied and often contradictory demands 
made upon them and that only by demonstrating such 
effectiveness can enough support be generated among the 
politically influential elements of democrativ 
communities to ensure the long-run continuance of these 
institutions. In federal systems the individual 
jurisdictions must not only learn to respond effectively 
to the demands upon them but also evolve adequate menns 
of central-regional articulation to cope with the 
circumstances of the interdependence of the two levels. 
Such articulation can take two forms: 

- co-ordination, the process by which a complex of 
public activities is ordered according to some set of 
goals or priorities. Co-ordination relates both to the 
ranking itself and the subseguent actions to implement 
these decisions. | 

- consultation, the process by which officials and 
public agencies with some significant degree of both 
independent discretion and mutual interdependence 
communicate to each other their respective perceptions of 
situations and their judgments of the appropriate way of 
dealing with these situations. Co-ordination will be 
facilitated by effective procedures of consultation but 
does not always result from it. 

Co-ordination and consultation in respect to public 
policy are of course easier to achieve when only one 
jurisdiction is involved and when, in principle at least, 


activities can be ordered through one hierarchical 
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structure of authority than when, as in a federal systen, 
the participants heave legal and constitutional safeguards 
for their independent positions. Within a hierarchical 
system authorized channels of communication are usually 
provided, although other patterns grow up through deliberate 
design or otherwise. Hierarchy also provides formal 
procedures by which solutions may be imposed in the absence 
of agreement and as J. A. Corry pointed out many years ago 
the very saath ey of these procedures may inhibit 
"bickering", The relations between the federal and 
provincial governments cannot of course proceed within a 
pattern of hierarchical authority. On the surface, it would 
seem that the processes of joint decision-making which 
Pier teriettes openly radshclase lead almost inevitably 

to delays and frustrations in the framing and implementation 
of public policy. 

Despite the inherent difficulties in working the 
institutions of co-operative federalism, it is significant 
that in the past two years a very significant volume of 
public policy has resulted from these collaborative pro- 
cedures. Agreements of fundamental importance have been 
reached in respect to contracting-out, public contributory 
pensions plans and important aspects of economic direction 
and control. Important changes appear to be coming in the 
fields of medical insurance and public assistance. The 
agreement to set up the Tax Structure Committee was a major 
achievement in this direction and one can be reasonably 
optimistic thet the Committee will have some measure of 


success in attaining the ambitious objectives set out in 
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its terms of reference. We are not here arguing that these 
actual and anticipated policies resulting from the processes 
of co-operative federalism were the appropriate responses of 
the governments concerned to the demands upon them. Rather, 
we would argue that the record indicates that these 
procedures of joint decision-making have not in the recent 
past imposed insuperable barriers to the formulation and 
implementation of public policies of fundamental importance. 

Consultative procedures leading to federal-provincial 
policy co-ordination are extraordinarily subtle and one 
cannot predict with any assurance the form which the most 
effective of these procedures will take. What seems 
reasonably certain, however, is that the establishment of 
administrative machinery, ye though ingenious, will not 
of itself bring constructive relations about. The 
following general points can be made: 

1. Consultation leading to effective co-ordination will 
be facilitated when the participants can speak authoritatively 
for their respective governments. This does not mean that 
in respect to every matter under discussion these officials 
involved have received explicit "instructions" from their 
governments -- such a formal requirement would inhibit 
effective. consultation. What is necessary is that the 
participants perceive each other as persons closely in 
touch with the perspectives of their respective admini- 
strations and with some degree of influence in determining 


these perspectives. There is akso the requirement that is 
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probably not completely fulfilled in any of the governments 
that there are effective procedures of Cabinet and Treasury 
control so that programme agencies and programme goals are 
subordinated to more comprehensive goals. As we saw in 
Chapter Seven, there has developed a complex pattern of 
functional relations between counterpart agencies of the 
two levels and in some circumstances those involved in 
these relations may resist attempts to subsume their 
activities under less particularistic goals. Although the 
effective articulation of federal and provincial objectives 
involves these functional interactions being sustained,and 
in some cases strengthened, effective relations concerning 
more comprehensive kinds of public policies nddnie further 
measures of overhead control than have in some jurisdictions 
been developed. 

2. Consultation and co-ordination will be facilitated 
when the participants come to share as much of a common 
frame of reference as is compatible with their continuing 
loyalty to their respective governments. Federal-provincial 
collaboration in respect to a very large number of specific 
programmes and projects has been possible largely because 
those involved were members of the same professions or 
sub-professions and, as we have seen, such membership 
characteristically means not only the common possession of 
specialized knowledge and techniques but also the commitment 
to certain public-policy peferences. When matters of more 
fundamental political and economic choice are at issue it is 


unreasonable to expect that federal-provincial agreement can 


. ! 4 R ‘a 
un Mj BM 


= 


: ae 


Bus | ba | neat aaa ree abt 2 Bay 
é at is #8exida0. ‘ro getuhenene, taatie 


7) yt 
Heo At | i tt : 
Sipe if HOw eximetryoxg bre Zetoneys anas':g EN 


Eowite ew BA, <a hog: av rasvodloraeinoo” e70lk oa ‘msi 


| - So paediag eelq¢aoo i PeqoLhr ab bil mechs .itorts TS vs 
re oe ; . : ; he 


Shey geloness Tvepreatmids neow ed enolts fer sue 
( > 4 


ie ; VO ee ae ve Povat oeade 2eoni Taso TEL Oomok mt bos a 


i I } ‘ 4 . f : . ‘ , 
oe i - ll she a ae . wo a r (i » 
vs iy “eid ePkifedaure of atado tts Fels 


ox Nes ‘7 it ayy OF talon sok 

. ; - 
afd ay MO. ~etnon on pat, Ho kireq sgel we bry aentt vie 
wrontvor? Bna Lavepest to cotd eluot 8 ovtioery 


Arte, Hetibate te: Hak 


“~ £ ' t—- P a . ¥ . 4 a“ ye i. © as Pry a 
ad enctrorreire “anolgoass seo’ 29Va 
, Gow hap * we re i ei ee ‘a 4 « the “5 oe er \ 
mat Sri oo. anoltieles sv iia! Honedsanoste eseas 
MOLI 


{ 
. ; = 
] 


oe oe ie ne . fr fhe ~ hk > >. a ae 5 , eo, 
e hevai tition? od Lilw rottanibio-om Ban oot 


ral 


«* Whe « , eo ae ro. ' ¥ ae 0 y 9 pills, ve w i ioe a 2 ae 1 oh 
Honmme ATO Ho’ 2a otade oF sudo edredtols 


ia 4 ws a a | ; es a a ‘ 

Hees Bese Ras pA 64) Ast OITwW eid oO al ge 2 
ee Sree eae: rs eat . A aia: asd Me see aie » Pals 
tet OA TR SIe294 et gomativ 3 OVA 988eST “Leng 

ro a 

“ . P smile a." re At A, 

° %e + vr fc oe ee wn wh > a ——— — 
4 t | Deq . LY "ZTeogiiin: St af ME py p Oe woote2 S* L 

‘ 7 ¥* a a“ 
Y e¥ i i ¥ r ‘aa wt 4 ‘ | + x 
Fi i ft \ aval wt 4% UP Teor 1 @wpetot 
; 
Pay " ~ 
. + ~ “+ ae 
q at ; as gy LLG Smsa ar £Q yk SE heres 
| f 
| bl ds watch ot ebb hae y ae as a 
ah ate & CS Tawa Qaa eG, evar aw Bye km 
ia 4 7 : 
mM) 


Me to gotozeawey nodatqo ai? (ino Jom enazom eee \ 
i | | eas Tinton eal OR Da Sud Renpes uioad DMB O29 astien 
¥ anna cow "to 290s st ren. .wenteve ten yokLog 
| ef JP St. eat oe orth oo Levin ofmonoos | bike Lao i £6 


rsh topmost 38 fetontverg-tetebe? edd: foe : 


aah 


be reached in terms of such professional criteria, although 
consensus on matters of economic policy is more likely than 
otherwise if the elected and ~pointed officials involved 
are relatively sophisticated in the ways of contemporary 
economic analysis. However, a prolonged period of 
constructive relationships between the elected and appointed 
officials of the federal and provincial officials can be 
expected to result in a kind of community being developed, 
a community with its own characteristic perspectives and 
procedures and with its own subtle ways of distributing 
status and influence among its members. This development 
will of course be encouraged if the membership in such a 
group becomes relatively stable and if there is some movement 
of personnel among the governments involved. It is obvious 
of course that the growth of community is dependent upon 
the politicians of the federal and provincial governments 
continuing to support such lve of collaborative behavior. 
3. Consultation and minimum levels of co-ordination will 
be facilitated if the participants are more committed to the 
substantive results of particular policies than to enhancing 
the influence of their respective governments. Co-operative 
federalism requires a high degree of pragmatism, even 
opportunism, among those officials involved in federal- 
provincial relations as to what functions each level may 
respectively perform and their relative degrees of influence 
in respect to these matters. Thus any assumption by federal 
officials that decisions by the central government are 


somehow inherently "better" or more legitimate than those of 
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the provinces are clearly incompatible with effective 
federal-provincial collaboration. Conversely, if some or all 
of the provinces carry out a persistent policy of attempting 
to extend their range of discretion at the expense of the 
federal authorities regardless of the consequences of such 
actions for particular public responsibilities the prerequisites 
of co-operative federalism are challenged in the most 
fundamental way. Any effective system of federal-provincial 
relations must of course deal with circumstances in which 
the interests of the governments involved conflict and it is 
only realistic to recdgnize that these differences 
characteristically arise from the divergent responsibilities 
these jurisdictions have assumed rather than from the 
perversity of the authorities of one level or the other. 
However, no government can be a constructive collaborator 
in the enterprise if its overriding objective is to decrease 
its dependence on the others regardless of the consequences 
of such actions for the substantive results of public policy. 
4. Effective consultation leading to at least limited 
measures of co-ordinatdn will be facilitated if the 
participating governments are predisposed to include the 
objectives of the others within their own priorities. Let 
us take a simple example. Assume federal-provincial 
discusdons about a proposed measure where result would be 
to increase municipal borrowing for capital purposes. 
Assume further that the primary objectives of the federal 
authorities relates to the income and employment aspect of 
these expenditures and that the first aim of the provinces 


is to safeguard the financial solvency of the municipalities. 
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If each government presses its primary aim to the er edsian 
of the concerns of the other it is likely that these will 
prove incompatible, to a greater or lesser degree. But let 
us make more optimistic assumptions that either before or as 
a result of intergovernmental consultations (a) the 
provinces recognize both that the increase in gross demand 
expected to result from the measure is desirable and that 
the federal authorities have a legitimate interest in 
ensuring full employment, (b) the federal government shows 
a genuine interest in the continuing financial stability of 
the municipalities and a sympathetic appreciation of 
provincial concern for this objective. Under such 
circumstances effective consultation can lead to a solution 
which includes both federal and provincial aims, a solution 
agreed upon against a background of mutual respect among 
the governments concerned for the canstitutional respons- 
ibilities of the other. 

5. Consultation will be facilitated when for the most 
part they take place within a framework of confidentiality 
and when both formally and informally the soueunecaee come 
to share with each other information aboutsituations and 
their appreciation of these situations which is not available 
to the public. It does not seem necessary to argue that 
the Peace kas of federal-provincial collaboration and 
consultation about fundamentals cannot be successful 
unless to some considerable degree they can take place 
without publicity until agreements are reached. The sharing 


of information and views among the officials must be 
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continuous and it is impossible to defend the situation which 
existed in the past where the federal authorities were 
prepared to share these more freely with friendly foreign 
governments than with provincial administrations. In the 
present context of federal-provincial relations, however, 

the federal government appears more sensitive to provincial 
responsibilities than are at least some of the provinces in 
respect to matters within their own sphere of constitutional 
jurisdiction which may have significant implications for 
federal policies. 

In general, the relative success of co-operative 
federalism in recent years in harmonizing to some tolerable 
degree the objectives of the fedexul and provincial govern- 
ments has He penaéd much more on the attitudes of the 
officials involved and on the restraints they have pléeced 
on their own behavior than on the development of more 
institutionalized procedures of inter-governmental 
eollaboretion. The existing structures are extra- 
ordinarily complex and work es well as they do largely 
because the individuals involved, including both elected 
and appointed officials, heve come to know and respect each 
other in their increasingly frequent contacts. Whether or 
not this somewhet personalized fabric of co-operetion could 
survive the Gislocation of e rapic displacement of the 
present personnel is a matter of conjecture. 


TEE POLITICS OF CO-OP!RATIVE, FEDERALISM. 
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The preceding Chapters of this study have analyzed 
co-operative federalism xclusively as it relates to 


interactions between the federal and provincial executives. 
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It would, however, be unrealistic in evaluating the 
possibilities of this variant of federalism being sustained 
to ignore completely the political context within which 
these relations take place, to ignore the circumstance 

that those whose decisions are over-riding in federal- 
provincial relations are successful politicians who must 
periodically fight campaigns for peveliedtion and who must 
continually in their respective legislatures and outside 
defend their public conduct. There are two difficulties of 
a broadly political nature in the contemporary varient of 
co-operative federalism: 

First, federal-provincial relations have come 
increasingly to deal with policy matters of the most funda- 
mental kind -- matters which a democratic community has a 
disposition to settle by the processes of free and open 
debate and political competition -- and yet the success of 
the governments concerned in arriving at tolerable settle- 
ments in such situetions necessitates a considerable degree 
of insuletion from publicity and from certain varieties of 
partisan-political pressures. 

Second, although the interdependence of federal and 
provincial officials in their policy-making and policy- 
executinz roles exercises strong influences toward 
collaborative behavior there are fewer influences toward 
co-operative impinging on elected officials in their 
partisan-political capacities. 

The situation involving the so-called Fulton-Favreau 


formula illustrates one of the kinds of political diffi- 
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culties which co-operative federalism may face. From the 
time that discussions between the federal and provincial 
governments in respect to an amending procedure were 
reactivated by the then Minister of Justice, the Honourable 
E. Davie Fulton, until the publicetion of the draft formla 
upon which all the governments had agreed in the summer of 
1964 there was little public debate or the issue even among 
specialists in constitutional matters and it was impossible 
for those outside atetunen to know except in a general way 
what was going on. Between the time the draft formula was 
agreed upon and the spring of 1965 the projected amendment 
was approved by the Ree eters of all the provinces except 
Quebec without causing the incumbent provinciel administrations 
significant political difficulties. However, by this time 
considerable opposition to the Fulton-Favreau formula had 
been aroused -- opposition from members of: the Progressive- 
Conservative and New Democratic parties in the House of 
Commons, from the Union Nationale and several influential 
private groups in Quebec and from both French and English- 
speaking specialists in constitutional matters. The federal 
and Quebec governments thus faced a difficult situation. 
They had been precluded beceuse of the relative 
confidentizlity of the discussions preceding the agreement 
from cultivating public support for the new procedure. The 
matter at hand was a complex one and the draft formula was 
the result of a compliceted compromise among the governments 
involved and yet many of the critics of the draft formula 


put their arguments in terms of broad and easily understandable 
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considerations quite unrelated to the acceptability of their 
proposals to the eleven governments. Despite these 
difficulties, the failure of either or both of these 
administrations to press the issue to legislative approval 
would place on them the onus for satin the enactment of a 
Canadien amending procedure which had been under discussion 
for nearly forty years and might possibly complicate their 
relations with the administrations who had secured the 
-assent of their legislatures. It is likely that similar 
situations will arise in the future: fundamental policy 
discussions carried on in confidence between the federal 
and provincial governments and culminating in an agreement 
which is the subject of vigorous debate largely precluded 
up until that time. Neither the members of the opposition 
parties nor the other members of politically influential 
publics have apperently fully accepted the legitimacy of 
high policy being made by federal-provinciah agreement end 
because of this the policies devised by these procedures may 
be subjected to more severe criticism -- and criticism some- 
what harder for their supporters to answer -- than if they 
were made by a single jurisdiction. 

The relationshipsbetween federal and provincial 
political parties and the impact of these reletions on the 
stands on public issues that these parties take are 
extraordinarily complex end have never been systematically 
SPepivians In some cases the electoral success of a 
federal or provincial party is sienificantly aided or 


frustrated by ections of the party of the same name at the 
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other level andyet in other circumstances there may be little 
interdependence. Partisan-political interactions between 
Members of Parliament and members of the same parties in the 
provincial legislatures are conditioned by this kind of 
factor, by financisl and other relationships between federal 
and provincial party organizations, by antagonisms and 
friendships growing out of previous political experiences 
and other influences. In most cases, however, it would 
appear that successful federal and provincial parties have 
resources of funds, organization and popular support independent 
of party fortunes at the other level and it seems usually to 
happen that only very weak parties are effectively 
subordinated to their electorally more sueoeee rut federal or 
provincial counterparts. In circumstances where the federal 
government and that of a province bear the same party label 
there is thus no assurance that their relations will be 
harmonious and Canadian political history has many contrary 
examples. On the other hand, where federal and prewine sal 
parties in power are of different complexions there are no 
overriding partisan-political inhibitions imposed on 
collaboration in policy matters where mutual interests make 
this appropriate. In general, however, the influences on 
the federal and provincial administrations to collaborate 
because of their mutual interdependence in policy matters 
have little counterpart in the partisan-politicad system. 
CO-OPERATIVE FEDERALISM AND THE ROLF OF THY FEDERAL GOVERNMENT . 
It has been stated that "the basic problem of our 
contemporary federal system is that Fnglish-Canada is 
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determined to effect its purposes through the federal 
government in guch a way as to challenge what most French- 
Canadians believe to be the necessary conditions of the 
expansion and survival of their culture", The problem 
is, however, much more complex than those who posit the 
federal authorities as the exclusive representative of the 
most significant Fnglish-Carnadian interests and Quebec as 
the sole public vehicle of French-Canadian objectives 
believe it to be. Apart from cultural dualism, Canada is 
‘a federal country because of the same kinds of regional 
loyalties and interests which sustain federal institutions 
in unicultural nations like Australia and the United States. 
The struggle for provincial autonomy has never been waged 
by Quebec alone and in some periods and in relation to some 
issues the battle has been waged more aggressively by other 
provinces. On the other hand, the federal. authorities have, 
particularly since 1945, involved themselves in meny matters 
with a direct "cultural incidence", and in respect to such 
involvements in health, welfare and education the attitudes 
and policies of Quebec have differed significantly from 


those of the other provincial governments. In this decade 
the increasing disposition of the Quebec majority to define 


its cultural requirements in terms of provincial autonomy 
in economic matters has created a new dimension in the 
divergent ways in which English and French-speaking 
societies define the appropriate role of the federal 
government. Quebec influnces toward provincial autonomy 


have an ideological force absent from pressures exercised 
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jin the same direction by the other provinces. Because of 


these factors, the institutions and procedures of 
co-operative federalism must if they are to succeed embody 
some recognition of the special place of Quebec in the 
Canadian federal system. 

The broadly political nature of the processes of 
co-operative federalism give a province which believes that 
its requirements for autonomy are more extensive and urgent 
than do other jurisdictions very real advantages in 
pursuing this objective. Sections 91, 92, 93 and 95 of the 
British North America Act provide a diversion of legislative 
powers which is uniform for all the provinces. Proceeding 
from this constitutional basis, however, the political 
processes permit very significant degrees of provincial 
differentiation. Quebec has very important advantages in 
these processes inherent both in its size and in the 
recognition by the oneal government, and to some degree 
those of the other provinces, that relations between Quebec 
and the federal authorities are cruciel to the continuing 
existence of the Canadian federal system. In this decade 
the Quebec government has very effectively capitalized on 
these advanteges by making more explicit than before its 
special requirements and by prosecuting these objectives 
in a very sophisticated way. It is this quite inaccurate 
to say as did the Quebec Leader of the Opposition that in 
the forum of the federal-provinciél conferences which, 
according to him, heve become “]!autorité supreme du pays", 


"le Quebec n'a pas plus de droits que Terre-Neuve". 
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The contracting-out procedure which was analyzed in 
Chapter Six is of course the major institutional recognition 
of the special place of Quebec in the Canadian federal 
system. At the highest policy levels there are elements 
of a bilateral relation between the Quebec and federal 
governments which have no counterpart in the case of the 
other provinces. So long as the federal authorities and 
those of the other provinces perceive that relations with 
Quebec are cruciel to the continuing existence of the 
federal system the claims of that province will be more 
influential than those of other provinces, however forcefully 
these latter are made. 

The ongoing processes of co-operative federalism 
contain, however, several importent constraints on the 
recognition of a special position for Quebec within the 
federal structure. As we have seen, the federal government 
has never seen fit to provide options which were not in law 
equally available to all provinces. Undoubtedly the other 
provincial administrations will resist attempts at 
"bilateralizing" the relations between the Quebec and 
federal authorities. At any time the polarization of 
political relations between English and Franch-Canada could 
destroy the special status that Quebec has been able to 
attain within the federal system. 

It is thus impossible to evaluate except in the most 
general and tentative way the possibilities of co-operative 
federalism in reconcili». the divergent views of the Quebec 


majority and ther Canadiens about the appropriate role of 
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the federal government. It is significant that the demands 


from the new Quebec arose precisely at the time that the 
centralized variant of Canadian federalism which was 
established during and after the Second World War was being 
subjected to other challenges and influences toward 
provincial autonomy from other directions. It is possible 
that in the future Quebec will press her claims in a 
context where the demands are running toward centralization 
elsewhere in Canada and the situation will become more 
difficult and perhaps less amenable to adaptetion without 
explicit constitutional changes. Whether or not co-operative 
federalism will in the future be able to effect a recon- 
ciliation between the divergent viewpoints of French and 
English-Canadians as to the role of the federal government 


is impossible to predict. 


CO-OPERATIVE FEDERALISM AND CONSTITUTIONAL CHANGE. 


Those who wish changes in the Canadian federal system 
can be divided into two groups -- those who press for such 
reforms to come through the ongoing processes of federal- 
provincial collaboration and those bent on explicit 
alterations in the text of the existing constitution. The 
debate between those belonging to these groups is not 
easily joined. Persons who are convinced that a substantial 
rewriting of the constitution is necessary often appear to 
place a high value on clarity and explicitness in our 
governmental arransements and on the symbolic significance 
of a eonstitution as embouying the fundamental moral and 


political principles on which the regime is founded. By 
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these tests, co-operative federalism is of course deficient. 
On the other hand, supporters of a new constitution have not, 
so far as we are able to discover, made a careful study of 
the traditions and institutions of Canadian federalism as 
they have evolved in the past five years or of the 
possibilities that some or most of the objectives they seek 
could be attained through the ongoing processes of federal- 
provincial interaction. But proponents of co-operative 
federalism have not investigated in any detail the incidence 
“of formal constitutional arrangements on these institutions 
or the constraints that these arrangements impose on. the 
attainment of particular substantive objectives. 

Our evaluation of the relative appropriateness of the 
two a alternatives as procedures of constitutional 
evolution will proceed in terms of answers to three 
questions: 

~ if we assume that changes will.require the agreement 
of the federal government and those of most if not all of 
the provinces, is it more likely that such agreement will 
be secured for explicit constitutional change than for 
adaptation through federal collaboration on particular 
public policy matters? 

~ can the relations between the federal and provincial 
governments be more appropriately regulated through 
interactions between the federal and provincial executives 
than through other procedures? 

~ is it appropriete to amend. the constitution to provide 
explicitly for the institutions and procedures of federal- 


provincial relations? 
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i. TBE NECESSITY FOR FEDERAL PROVINCIAL AGREEMENT. 

So far as we are able to discover, those who wish the 
Canadien constitution to be rewritten have never per iouals 
considered whether or not it is likely that politically 
influential elements in the country could be brought to 
agreement on this matter. This applies to supporters in 
Quebec of the associeted states solution, to Peter J. T. 
aa and to Marcel Farebeault and Robert M. ee 
who have presented detailed draft constitutions and to 
those persons who have called for a new constitution without 
suggesting what they believe its nature should be. It 
appears unlikely that the required measure of agreement could 
be secured in the near future. The political relations 
between the "two founding races" are in a critical and 
fluid state. The institutions and procedures of federal- 
provincial relations are evolving rapidly.. We would 
therefore agree with one scholar who remarked "to try to 
redraft the Canadian constitution now would be the same as 
trying to write a peace treaty while a war was still on". 

It is possible, however, to foresee limited changes in the 
constitution. One could imagine agreement to rewrite the 
document limited to dropping its obsolete sections and 
improving its literary qualities. Perhaps progress could 
be made toward a constitutional bill of rights binding on 
all governments and not subject to unilateral amendment by 
any. It may be possible to find consensus on more adequate 
protection for French and Fnglish-speaking cultural 
minorities. On the other hand, any attempt to rewrite 

the constitution so es to change in a fundamental way the 
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division of legislative powers between Parliament and the 
provinces would require simultaneous federal-provincial 
agreement on a very wide range of basic political issues. 
It seems to us unlikely that such a consensus will emerge 
in the immediate future. 

The ongoing processes of co-operative federalism 
allow politicians and civil servants to search for agreement 
where it can be found. We have argued in the last Chapter 
that the current circumstances of federal-provincial 
-interdependence makes necessary effective measures of 
intergovernmental collaboration in respect to fairly 
fundamental policy alternatives. On the other hand, a 
federal-—provincial conference, unlike a constitutional 
convention, deals with specific proposals for action and 
does not have to strive for agreement on matters of abstract 
definition or on how to deal with hypothetical situations 
which may arise in the future. In the crucial area of the 
direction and control of the Canadian economy Jacques 
Parizeau has advanced a persuasive argument which is 
applicable to an even broader range of problems facing the 
Canadian federal system: 

"(can we) conclude....that changes in the Constitution 
are likely to help the organization of adequate and 
co-ordinated economic policies? Personally, as doubt 
this very much. On the contrary, the Constitution as 
tt stands now has helped to narrow the areas of 
conflict. To attempt, in present circumstances, a full 
revision or redrafting of the Constitution means really 
that the whole front will be ablaze; any rational 
solution to urgent problems of economic policies might 
have to be postponed for a long time. It would seem 


much more fruitful to find first an empirical : 
equilibrium between the parties and then draft it into 


a legal text." 8 


2. "EXECUTIVE" FEDERALISM AND _ OTHER ALTERNATIVES FOR 
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There are two alternatives to co-operative federalism 
in regulating the relations between the federal and 
provincial governments. The first is that the judiciary 
should assume a more active role in delineating the 
respective powers, privileges and responsibilities of the 
two levels. This appears in the light of recent experience 
in Canada and other developed federations to be unrealistic. 
Judicial interpretation of the constitution is almost 
inevitably sporadic and the predeliction of the courts is 
to emphasize the exclusive jurisdiction of central and 
regional governments rather than the articulation of their 
activities. Furthermore, in Canada at least, many of the 
more important problems of federal-provincial relations, 
particularly as these concern fiscal matters and the 
direction ard control of the economy, do not seem appropriate 
for judicial determination. The second alternative is to 
vest in some group or groups other than the courts with some 
degree of independence of both levels the tasks of making 
some of the most important decisions in Canadian federalism. 
The Rowell-Sirois Report recommended "the establishment of 
a permenent and independent Commission to advise the federal 
government on the payment of National Adjustment Grants to 
the provinces and to reappraise each five years the criteria 
according to which such subsidies were paid". This 
recommendation received little support at the time it was 
made and has since been regarded as one of the Commission's 
less constructive suggestions. In his recent book proposing 
a new Canadian constitution Peter J. T. O'Hearn suggests a 


"Federal Council" which, according to his draft constitution: 
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"shall consist of Delegates of the Governments in 
Canada. Hach Provincial Government shall appoint 

one Delegate and the Government of Canada shall 
appoint Delegates not exceeding in number the 
Provincial Delegates. The Chairman shall be elected 
from the Delegates of the Government of Canada and 

the Council shall meet at the Call of the Chairmen or 
any Five Delegates. The Council may make a binding 
Allocation between the Government of Canada, on the 
one Hand, and the Governments of the Provinces, on the 
other Hand, for any Period not exceeding Ten Years, of 
the Powers to tax and borrow, and may determine the 
limits of Rates or Amounts that shall apply to the 
Allocation; but to do so a Majority of the Delegates 
of the Provincial Governments representing a Majority 
of the Population of Canada, according to the latest 
general Census, must concur." 9 


It is significant that O'Hearn's proposal would permit such 
a “binding allocation" of taxation and borrowing powers to 
be imposed on any or all of the provinces without their 
consent provided that the federal government and the 
requisite number of other provinces agreed. This condition 
alone would appear to make the proposal unrealistic. In 
general, the past history and present circumstances of 
Canadian federalism make it very unlikely that the federal 
government and the provinces will choose to have their 
relations regulated in fundamental ways either by the 
courts or by independent executive agencies explicitly 
charged with these responsibilities. Neither do we see any 


important advantages to their doing so. 


3. THE CONSTITUTIONAL RECOGNITION OF CO-OPERATIVE FEDERALISM. 


Is it appropriate to redraft the constitution to 
provide for the institutions and procedures of co-operative 
federalism? The draft constitution suggested by Marcel 
Farebault and Robert M. Fowler provides for three federal- 


provincial agencies -- an Economic Development Bank, a 
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fiscal commission and an Economic and Social Council. 


Under the proposed constitution each of these bodies would 
‘be composed of fourfrembers appointed by the federal 
government and two each appointed by Quebec, Ontario, the 
four western provinces and the Atlantic provinces. The 
Economic and Social Council would be an information- 
gathering agency to transmit to all jurisdictions materials 
on "the general trend of the Canadian economy, its medium and 
long-term prospects, its productivity, and the rate of 
growth, as well as on the comparative growth of the several 
Canadian provinces, the improvement of the standard of 
living in their several regions and the general betterment 
of social relations in Canada". The Rennie Development 
Bank is to aid in the development of depressed regions, to 
remedy serious and unforeseen economic disturbances in 
particular provinces and to "aid in the execution" of important 
interprovincial projects. The major tasks assigned to the 
fiscal commission were to advise the governments concerned 
in their taxing and spending policies. The "statutes, 
regulations and by-laws" of the latter two groups are to be 
determined, according to the draft constitution, by 
"protocol between the federal government and the provinces 
by a three-fourth majority of the latter". 

Farebault and Fowler nowhere demonstrate that the 
institutions and procedures they suggest would be 
preferable to the ones which are now in process of evolution. 
There is no evidence given, for example, that the proposed 


Social and Economic Council would proceed more effectively 
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than the present Economic Council of Canada in its 
rapidly developing pattern of relations with counterpart 
agencies in the provinces. Would the "fiscal commission" 
be more adequate in the devising of implementing of 
rational taxation and spending policies than the 
institutions which are now developing? Would the proposed 
federal-provincial bodies work under. the direction of the 
increasing frequent meetings of Premiers and Prime Ministers? 
Such matters appear to have been ignored. Responsible 
proposals for reform in federal-provincial relations must 
of necessity be based on a careful assessment of the 
BP cy othernise of existing patterns of interaction. 
There is no evidence that Farebeault and Fowler have done 
this. The evolving traditions of co-operative federalism -- 
for example, the increasingly frequent conferences of Prime 
Ministers and Premiers and the new tasks this institution 
has assumed -- are not as yet well enough egtablichen to 
make it vrudent to embody them in fundamental constitutional 
law. On the other hand, we would argue that the rapidly 
evolving procedures have not been demonstrated to be so 
unsatisfactory as to make a new start in federal-provincial 
relations necessary. Responsible Canadian politicians and 
civil servants have in recent years demonstrated considerable 
skill in coping with the circumstances of federal-provincial 
interdependence. The alternative to co-operative federalism 
is to attenuate this independence, although it is difficult 
to envisage any circumstances which would give both the 
federal and provincial governments important tasks to perform 
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Difficulties of Diviced Jurisdiction, A Study Prepared for the Royal 
Commission on Dominion~Provincial Relations, Ottawa, L940, Ts LO 


Mr. Fulton did, however, submit the federal draft proposal to a 
selected group of law professors for their comment. 


For one of the only systematic attempts in this direction see 
Edwin R. Black, "Federal Strains within a Canadian Party", paper 
presented to the Annual Meeting of the Canadian Political Science 
Association, Charlottetowmm, 1964, (mimeo). 


Donald V. Smiley, "The Two Themes of Canadian Federalism" 
XXI_ Canadian Journal of Economics and Political Science, (repruary 


#905), p. 88. 


Daniel Johnson, Bgalite on Independance, Montréal, 1965, p. 73. 


Peace, Order and Good Government, Toronto, 1964. 


Ten to One: The Confederation Wager, Toronto, 1965. 


Economic Policy in a Federation, n.p., n.d. (1963 or 19647), (mimeo), 
oe cle 


meu. pe. 45. 
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Le féederalisme executif: critique 
de_ la these du professeur Smiley 
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Introduction: Centralisation versus décentralisation 
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A- le niveau supra-fonctionnel 
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exigences du fédéralisme 

Les difficultés: la troisiéme condition 


Le declin du Parlement 


Le fédéralisme exécutif: cul-de-sac 


Conclusion: Les solutions de rechange 


Le statut particulier 
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INTRODUCTION 


M. Smiley, dans son ouvrage sur le fédéralisme cana- 
dien, présente les mérites d'un mode de relations fédérales-~ 
provinciales, le "fédéralisme exécutif", Ce systéme pré- 
voit l'édification de nouvelles structures 4 ltintériecur 
desquelles stétablirait le rapport de force entre le gou- 
vernement central et les gouvernements régionaux et rédui- 
rait les tensions existantes entre ces deux ordres de gou- 


vernement. 


Depuis moins d'une décennie, alors qutauparavant les 
initiatives dans tous ces domaines étaient prises par l'état 
central, les états provinciaux assument davantage leurs 

_responsabilités surtout dans le domaine économique et social. 
En effet les provinces cherchent de nouveaux moyens pour 
‘rendre leur action efficace. Les investissements du Fe- 
déral de 1956 & 1964 ont baissé de 15% alors que ceux 

des gouvernements provinciaux et municipaux se sont acerus 
pour la méme période de 60%. Pour faire face A cette situa- 
tion nouvelle, les provinces ont dai revaloriser leur 
fonction publique, élaborer des politiques a long terme et 
trouver les moyens de financer leurs nouvelles entreprises. 
Les résultats de ces changements se décrivent difficilement. 
Soulignons toutefois un fait: l'état provincial a grossi 


et son pouvoir de marchandage auprés du Fédéral stest accru. 


) ‘ J : 
« —— - — Z _ ey 1 ih ar oe a a eh 4 a. YY oy. y » ‘4. ‘ 
y ee a . = P at mM hee a » dete A) 9S eme finyvobst" oi ,e3 232 mate 
Anil > a om 1 - ee a ee Aton 
we ‘di wistwovigs eslfevuon sh noksssttipary Bes) 
yy, : b Ac’ -- ya ; ~—e } 
. $ i n F ale Mar 7 
a a + btn wt i c F ‘a - * wy r ome * 4 If f 
, a wae “ zt ‘hi tA yi > Lartldests'te > 2 9 
Gye ‘ : 4 , tal 
‘ . 5 cee | % 2 teow cuss ar +, eee | 
ee ge 7 STAG evioS BO. ta) lextnss Jasmeries 
s . 5 * < i / , my f t ii . v 
1 irae 5 w 7 i n= 8 y ane mt ek 
: o1dhs #ectatelixe enotensd eof . tia: 
Ms ; i ‘ 7 G - 
: 7 Bal 
oo 
ve e 
J = it ~ 
F 7 : a 
= c 2 he 
Tie wy + Vale le 5 ity f tee PE = +f “ - Pee ¥ il = 
ji ele PREM ee SA) Silom ELuge 
SST8OOD £99 eyo? ensbh eovitsisiak'= 
‘ = . - 
S » bunni< ss - : : = = - } = 4 
wnivorqg stews eel , [sttaeg 
; “yore . ad 
~ dm ew 24 he de 
! > €50fivorg eef $s 
8 E .2980F7 notJos wet 
" f 4Of £ ASOT’ 
¢ } : "4 “4 3) AGL i Ode a 
4 
: Weilonivoig scasmertreviro 3 
j = j i ; a j 53 Fad iy 3 1 5 ree hn 
rend r Ob te onivetg eel .olfeva 
: : wut ‘4 ion 
; = O SOR- T9TOChLS stp! ~UNQ Ao lJoneg 
J ab toveord 
- é é binds 4 3 bp 
= 7 ; , 3 4 rire cal it 2’ Rg 
fad ny ft - iy os F 
a 3 an al sek. < 
, * £ rire tare ry 
. “ ; tlawad hin? & 
co 
= 
) i 9 
: ; 


Le régime fédératif canadien n'est dtailleurs pas 
le seul qui €volue. Carl J, Friedreck, dans son analyse 
des démocraties constitutionnelles, remarquait que le fédé- 
ralisme, en temps que systéme constitutionnel évolue rapidement. 

"Un vaste domaine de coopération effective 
entre les états et le gouvernement fédé- 
Z ‘4 7 e f 
ral stest développé 4 ltavantage aussi 
bien des uns que de l'autre sans pour 
autant détruire nécessairement la division 
constitutionnelle des pouvoirs congus 
dans un sens plus large... Miss Clark 
voit venu le jour ou le caractere dtun 
état sera transformé et modifié en une 
sorte dfunite administrative dont le 
role sera de faire exe cuter la politique 
et les plans fédéraux." / 
Retenons deux idées: dtabord que la thése du fédéralisme 
transitoire, & savoir, le fédéralisme comme systeme ne 
résiste pas, il aboutit soit aux états-associés, soit a 
ltunitarisme; ensuite l'idée que la coopération ne détruit 


pas la division des pouvoirs. 


La premiére, soit-disante loi, le caractére tran- 
sitoire du fédéralisme, nta jamais été démontré. A partir de 
la constatation que le fédéralisme est un équilibre pouvant 


se détruire facilement, on généralise a outrance. 


La deuxiéme loi ressemble A ces postulats ambigus 
sur lesquels les leaders charismatiques basent leurs poli- 


tiques. Le fonctionnement d'un regime fédératif dépend 


cr cen ne RT NT a | aN 


‘ ; 
1. Carl S. Friedreck "La démocratie constitutionnelle", 
"Presses universitaires de France",1958, pp. 270-72. 
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toujours des conditions locales, subjectives et objectives 
et l’argument que le fédéralisme coopératif fonetionne 
dans un pays en particulier ne signifie pas qu*il sera la 


réponse aux difficultés canadiennes. 


Tant de théoriciens ont abordé la question du 
féedéralisme au Canada que, sur le nombre, des théses fort 
originales, les unes plus acceptables, les autres moins, 
ont été proposées, Parmi les théses méritant notre attention, 
nous pouvons situer les opposants: d'une part les fédéralistes 


intégristes et dtautre part les décéntralisateurs. 


Les plus pessimistes, les décentralisateurs, soutien- 
nent gue le régime actuel aboutit & l'irresponsabilité des 
gouvernants. 


"Le partage au Canada des responsae 
bilités constitutionnelles entre le 
fédéral et les provinces semble entra- 
ver la mise en vigueur des mesures 
qui stimposent dturgence, le chevau- 
chement des compétences semble préter 
2 confusion, les prérogatives du fédé- 

al stadaptent mal & celles du provin- 
ere bref, tout favorise itirresponsa- 
bilite des gouvernants." < 


Les optimistes, intégristes, prétendent le contraire: 


",,.ces derniéres années, de respone 
sables politiciens et Poncitonnatess 
canadiens ont fait preuve dtun talent 
considérable en face des circonstances 
causées par ltinterdépendance federale- 

provinciale..." 


A 


ee 


2. Charles Taylor, Cité libre, livret 65, p.9 
oe Smiley - Rapport, p. 242 - Traduction. 
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Des circonstances particulitres pourraient entraver 
sérieusement la mise en oeuvre des politiques complémen- 
taires au Canada. Nous tenterons de présenter dans ce 
travail un résumé des principaux arguments qui nous inci- 
terait 4 croire que la pratique du "fédéralisme exécutif" 
aboutira dans un régime politique ne pouvant satisfaire 


aux aspirations et aux besoins des Canadiens. 


Notre position se résume ainsi. Sans dogmatisme, 
nous prétendons que la thése des dcécentralisateurs cor- 
respond mieux & la réalité canadienne observable que celle 
des intégristes, i.e. que les facteurs de décentralisation 
ltemportent sur les facteurs dtintégration et que le fede- 
ralisme exécutif a peu de chances de reussir parce que 
les conditions essentielles 4 son fonctionnement brillent 


par leur absence. 
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PREMIERE PARTIE: LA CONCEPTION DU ROLE DE_L*ETAT 
I- Analyse de Hodgetts 


Le professeur J.E. Hodgetts de l'tuniversité de 
Toronto, dans un article récent ‘ examinait, A la lumiére 
d'une théorie de Gabriel Almond, l'teffet du développement 


des intéréts régionaux sur les structures fédérales cana- 


diennes. 


Le fédéralisme canadien classique, soutient-il, 
reposait sur trois postulats qui aujourd'hui ne sont plus 


acceptables,. 


Dtabord, la méthode de rassembler les intéréts 
divers des citoyens dans un reservoir dans lequel. on 
puisait ensuite’ les politiques fedéerales, nécessitait la 
concurrence de deux partis nationaux. En second lieu, on 
admetteait une séparation entre les agences qui transposait 
les a ae du peuple en politiques nationales et les 
agences qui stoccupaient strictement de mettre en oeuvre 
ces politioues. Enfin, on croyait que les provinces et le 
fédéral occupaient des champs de juridiction définis d'une 
fagon relativement claire et precise par ltActe de 1tAmé- 


rique du Nord britannique. 
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J.E.P.S. - Février 1966 - "Regional Interests and 
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Aujourdthui toutefois, souligne M, Hodgetts, la 
situation ntest plus la méme, nos structures fédérales 
doivent étre adaptées & de nouveaux besoins: 


"The larger question of Parliament's 
capacity to convert such regional 
demands into acceptable policy 
outputs also constitutes a major 
challenge to our ingenuity...at the 
present intermediate stage of growth 
governmental agencies are all energee 
tically throwing themselves into the 
breach and we are already faced with 
such a maze of special regions that 
we may be unable to coeordinate 
disparate regional entities. If this 
development persists we must abandon 
any hopes we have of gearing our 
institutions and policies to the cone 
ception of a single Canadian political 
system." 


Nous croyons que"ltingéniosité" ne suffirait pas, 
que les causes du malaise confédératif actuel sont plus 
profondes, par exemple, la divergence dans la conception 


du role de l'tEtat. 


Jacques-Yvan Morin donne un apergu de la concep- 
tion du rdle de ltEtat au Québec: 


"Le moment est venu de batir au Québec 

un Eta, mderne qui soit le serviteur 

de la collectivité, en_ meme temps que 

itun de ses moteurs, tes citoyens 
acceptent de plus en plus cette orien- 
tation progessive et le gouvernement 
provincial actuel stest senti suffisame 
ment soutenu pour créer le Conseil dforien- 
tation économique et la Société générale 

de financement et pour instituer l*assu- 
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rance-hospitalisation....de fait, les 
besoins 4 satisfaire restent extréme- 
ment chargés: domestiquer, planifier 
l'économie au profit du peuple, ouvrir 
les portes de ltenseignement secondaire 
et de l'université & tous ceux qui, 
dépourvus de moyens, ont le talent néces- 
Saire pour servir la collectivité, cons- 
truire une société fondée sur la justice, 
ltengagement des citoyens et la liberté, 
qui soit en méme lthéritiére des tradi- 
tions les plus fécondes et le reflet de 
la culture Au Canada francais. 

eeeie nouveau concept de 1l*Etat provin- 
cial que nous venons de décrire heurte de 
front ltidéal anglo-canadien d*un Etat 
fédéral dynamique et puissant..." 


Daniel Johnson présente son concept de 1°*Etat: 

"Par la force des choses, 1'*Etat est 

devenu le principal architecte des struc- 

tures economiques et sociales, C*est 

de lui que dépend dans une tres large mee 

sure le cadre de notre vie quotidienne." 

Le québécois en général désire un Etat provincial 

2 ® 

fort, planificateur. JI1 nous faut donc répondre a une 
premiére question, & savoir, quelle est 1*influence de la 


conception de 1'Etat sur le rapport des forces entre les 


niveaux du gouvernement, 


A premiére vue on se rend compte. que les provinces 
ont édifié, depuis 1945, des’ structures sociales, econo- 
miques et politiques qui les distinguent. Tl ne stagit 


pas ici de mesurer cette différence mais bien de savoir 


nS 


eee 


6. Jacoques-Yvan Morin "Vers un nouvel équilibre constitu- 
tionne] an Canada" paru dans "Ltavenir du féderalisme 
Snodtent ide 
canadien" p. . P = 
7, Daniel Johnson - Le Devoir, ler juin 1965: "Le salut de 
la langue est. 1ié 4 la forme des institutions et ltauto- 


nomie de 1l'Etat québécois", 
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quel en est le résultat, i.e. lteffet des caractérise 
tiques regionales sur l*ensemble des rapports fedérale- 


provinciaux. 


Nous tenterons donc, utilisant comme cadre concep- 
tuel la theorie fonctionnelle de 1'Etat du professeur 
Bergeron, d*établir un schéma général du réle de ltEtat, 
afin de déegager quelques conceptseclefs & la lumitre des- 


quels nous analyserons la théorie du professeur Smiley. 


Aucune théorie politique n*est complete, La systé- 
matisation d*opinions demeure encore de nos jours un pro- 


cessus 4 la fois subjectif et objectif. 


Aux fins de notre étude toutefois, afin de presen- 
ter une vue dtensemble des nombreux facteurs, qui nous 
est materiellement impossible d*analyser & fond, il 
sera nécessaire de suivre un fil d*Arianne, dot la 


nécessité dtutiliser un systéme théorique. 
II- La fonctiomalité de. fétat 


Le professeur Bergeron analyse 1*ktat en terme de 
rapports raider one hates retronctiemee Nous retiendrons, 


aux fins de notre analyse, le concept de fonction, 


Essentiellement, donc, 1*Etat se congoit selon 3 
niveaux: infra-fonctionnalité, supra-fonctionnalite et fonc- 
tionnalité. Le niveau infra-fonctionnel inclut: 

| 


8, Bergeron, Gérard, "Essai d*une théorie fonctionnelle de 
l'Etat moderne" mimeo. ; 
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"des manifestations plurales...le plus 
souvent diffuses, pour une part ou 
parfois spécialisées, structurées ou 
Structurables, mais jamais fonctionna- 
lisées au sens strict, du dynamisme 
global de l*organisme qui trouve, dans 
le tissu humain collectif constituant 
la "matiére" infrafonctionnelle, son 
substrat, enracinement premier.,."9 


au niveau supra-fonctionnel se retrouve: 


"une determination active par laquelle 

un organisme social, wu comme une uni- 

té collective réeelle, est en train de 
naitre, croit ou maintien son unité et 

sa cohesion interne, son identiteé pro- 
pre par rapport aux autres organismes 
sociaux qu'il intégre et méme par rapport 
& ltorganisme plus grand qui peut l*tin- 
tégrer", 


Entre ces deux niveaux, il y a le niveau de la 


fonctionnalité, soit "des séries dtactivités, liées les 


unes aux autres en proccessus dtaction et verifies par 


leur commune participation & la vie de cet organisme",11 


Le niveau _supra-fonctionnel: l'idéologie 


Gouverner, selon René Lévesque, ctest "choisir": 


",..et essentiellement choisir des © 
priorites. On ne peut pas tout faire, 
ctest impossible: alors il faut choi- 
sir, choisir en fonction des priorites 
établies selon des besoins, des besoins 
le plus honnétement congus en fonction 
de l'homme dans la societé et non pas en 


fonction des machines ou des organisations.,,"1lé 


ee 
Le 


Takia 6 
Tbid 
Ibid 


Congres des Affaires canadiennes, 1961. 
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Nous avons souligné que de cette conception du 
gouvernement se dégage une conception de L'Btat qui dif- 
fere de la conception anglo-saxonne,. Alors que les pro- 
vinces anglophones semblent concevoir l'Etat dun point de 
vue essentiellement libéral, le Quebec exige de son gou- 
vernement une participation active dans la vie de ses 


citoyens. 


Jacques Parizeau soutenait en 1963 que l*idéologie 
canadienne se divisait: 


t,..the idea of regional planning and .:.-» 
economic organization started to spread 
timidly at first and then with growing 
insistence, Possibly, the Province of 
Quebec is the most eas at the mo- 
ment in that direction", 


Depuis 1965, des pas de géant dans le sens d*un plan 
dtensemble ont été accompli au Québec; ctest, toute ltidéo- 


logie quebécoise qui en fut transformée: 

"hous sommes devant une nation qui sfest 
donnée ses premiéres définitions idéolo- 
giques dtelle-méme au moment ot elle était 
encore une "société paysanne", Elle a subi 
ensuite, & un rythme extréemement rapide 
ltimpact de ltindustralisation...deux traits 
principaux paraissent les distinguer de 1*an- 
cienne idéologue unitaire: le role important 
accordé A 1'Etat, la volonté résolue d*une 
ample politique industrielle dont les cana- 
diens-fran¢gais auraient la maitrise", 


en TL 


a 


13. Economic Planning in a Democratic Society. ily -C etl aban 4 
Winter Conference, Toronto, 1963. 


14. Dumont, F. La représentation idéologique des classes au 
Canada francais. (miméo) 
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Le changement dtideologie au Québec stexplique 
q : 
d*une part, par la recrudescence du nationalisme et dtautre 


part par l*industrialisation,1? 


Be tLe niveau infre-fonctionnel - les structures 
Non seulement le niveau de développement dés ypro- 


vinces au Canada varie, mais l'économie est régionalisce. 


Au Québec, l'industrie privée est en bonne partie 
controélee par des etrangers, lesquels tentent ¢videmnent 
de maintenir leur monopole. Le Quebecois done, a mesure 
que la province stindustrialise, a tendance 4 s’orienter 


vers l'industrie publique, 4 cause des meilleures chances 


—dtavancement; l'état devient un employeur important et 


consideré. Bon nombre de travailleurs ont passé ainsi 


du primaire au secondaire grace au développement des in- 
dustries provinciales, 4 l*interieur de nouvelles structures 


etablies depuis 1960. 


C- Le niveau fonctionnel 

Ainsi, la Province de Québec se distingue des autres 
provinces canadicnnes au niveay de la supra-fonctionnalite 
et au niveau de Ltinfra-fonctionnalite. Or, la fonction- 
nalité, i.e. l'ensemble des processus dtaction, depend de 


ces deux sources, infra et supra. Ainsi au niveau fonctionnel, 


15. trois auteurs partagent cet opinion. Falardeau_, J.C. 
thes Canadiens frangais et leurs idéologues dans "la 
dualité canadienne" soutient: "...le second pole dtin- 
térration des attitudes collectives au Canada frangais 
a été la pensee nationaliste”.' Domenach J.M. “Le Ca- 
nada frangais, controverse sur un nationalisme." Ls- 
prit, Fe. 65 et Garripue, F. "“Ltoption politique du 
Caneda frangais: une interpretation de la survivance 


nationale". 
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la Province de Québec, 4 cause de son idéologie et de ses 
structures différentes établira des priorités autres 


que celles des neuf provinces anglophones. 


Le rapport de force aboutit a un conflit de priorités, 
tel que représenté au tableau suivant: 


‘Supra-fonctionnalité 


Conditions subjectives: 
idéologie, etc.e. 


ee ooo 


Priorités provin- 
Ciales Versus 
Priorites federales 


roncetionnalite 


Conditions objectives: 
Structures, etCeee 


Ainsi, le Québec, pour satisfaire aux besoins de la 
colleetivité, a entrepris de rajeunir ses structures et 


ltensemble des processus dfaction aboutit 4 la planifi- 


. 


cation provinciale. 


Dés 1956, Francois-Albert Angers avait entrevu ce 


besoin dtun régime nouveau: 


"La vie économique comme la vie sociale 
et la vie politique semblent commander 
une forme dtintervention organique, 
décentralisée, selon toujours_le prine- 
cipe de l*action supplétive,"1 


A la conférence de 1*institut canadien des 


AfPoires rubliques, en 1962, Henry Mhun abondait dans le 

{6. Francois Albert Angers - La centralisation et les Rela- 
tions fédérales-provinciales. Commission royale d*enque- 
te sur les problémes constitutionnels. Québec, 1956, 7. (ends 
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meme sens: 


"La réalisation dtune telle (sic) polie 
tique necessite une planification soue 
ple et démocratique...car si l*état est 
l*interpréte du bien commun, il ne sau- 
rait le déterminer tout seul; i] nen 
a pas le monopole; le bien commun se dé- 
termine en commun," 


Lors du colloque de l'tIccep l*année suivante 
Jacques Parizeau pose le probléme: 


"Possibly, the Province of Quebee is the 
most advanced at the ‘moment in that 
direction. (Planning) Not that achievements 
are already striking, but the authorities 
and the public have accepted the idea of 
planning more readily than other parts of 
the country...but so far as this sort 
of regional emphasis gains in intensity, 
the problem of coordination becomes 
correspondingly acute, so that planning 
at the federal level with few references 
to regional projects and plans might only 
create considerable confusion; it might 
also be largely inefrective., Thus we 
cannot escape the conclusion that econo- 
mic planning in Canada, while indoubtedly 
necessary, is going to be a very complex 
operation. 17 


En 1964, Parizeau précisait davantage. Lors de la 
dix-huitiéme conférence annuelie sur la taxation, il 


déclarait: 


"Most of the problems of federalism that 


e 
have emerged in the iast few years, 


— Se 


eS 


17. Economic Planning in a democratic society - 9th CIPA 
winter Conference, 1963. p. 63-64 (Seminar) 
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can be classified into two main catee 
goriles: what we may call fiseal arrange- 
ments on the one hand, and policy 
coordination on the other", 18 


L* auteur remarque ensuite comme il est difficile 
dans un systéme fedéral dtétablir un ordre de priorités: 


"Hach level of government can determine 
priorities independantly of each other, 
Both can seek rapidly in the red, and 
then when deficits have reached a 
certain level, fight for some time over 
Sharing of fiscal resources..."19 


Paul Sauriol, dans un éditorial, décrit le conflit 
des priorités au Canada: | | 


"On aura du mal & s*entendre sur les 
priorités, non seulement parce qu*il 
est difficile de faire un choix entre 
des besoins essentiels, mais aussi 
parce que les urgences ne sont pas les 
mémes dans toutes les régions du pays." 


En 1964, Cité Libre publiait le "Manifeste pour une 
politique fonctionnelle", Alfred Dubuc, dans un article. 
récent partageait le point de vue cité-libriste. 

"En parlant de planification, les auteurs 
du Manifeste se sont rapproches du pro- 
léme publique véritable. En effet, cons- 


tatant les difficultés que pose une polie 
tique globale de planification dans un 


| eS 


1g, “Report of Proceedings of the 16th annual tax conference- 
Nov. 64 Montreal." Canadian tax foundation, 1965 Jacques 
Parizeau colloque sur les développements des relations 
fisecales entre le fédéral et les provinces. p. 222 
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15. 


pays ot le pouvoir est partagé entre di- 
vers niveaux de gouvernement, ils croient 
qu'il est permis de se demander si toute 
cette planification ne produira jamais 
autre chose que des tiraillements inter- 
—ouvernementaux et inter-ministériels et 
he contribuera & faire croftre autre cho- 
se que la confusion." 20 


-Ainsi, plusieurs auteurs croient que le régionalisme 
_ provincial serait incompatible. avec une planification ou 


une liste de priorités au palier fédéral, 


Paul Gérin-Lajoie considére que les conférences fédé- 
rales provinciales ont justement fourni au Québec (et dans 
une certaine mesure aux autres provinces) une occasion de 
_prouver que "les buts, les aspirations et les priorites" 
fixes par une province ne stagengaient pas toujours harmoe 


‘nieusement avec les buts, aspirations et priorités des autres 


régions du pays. Zi 


J EA SS SS ia a cen aeemst ion alien cao Seat ualb et in nlaen ata St Rak 

20. "Une interprétation economique de la Constitution. Sociae 
lisme 66, janvier 66, Jacques Yvan Morin dans un cours 
télévisé parle du dilemme du fédéralisme coopératif, 
miméo-Université de Montréal. Voir aussi le memoire 
de la Presse étudiante nationale (740-271): p. 58, 
"pour se développer au Canada, le federaiisme coope- 
ratif demande une homogéneité que nous n*avons pas et 
dont nous ne voulons pas;" et Claude Julien - Le 
Canada derniére chance de l'Europe, Grasset 1965, p. 208..e. 


21. Le Devoir 14 avril 1965 - Paul Gérin-Lajoie, "Le 
Québec est vraiment un état meme s'il n'a pas la souve- 
-raineté entiére" voir aussi Paul Sauriol.. Le Devoir 


15 octobre 1964. 


ath ea ice ee v 
‘Sretoro elt dnsmettevuey - 
etvos:te ‘obmonoh en eb. me 
 ekamsh sxiuborg sn notdeo lt. fg 
stednl asnomelfiails gob up ects 94 —_ 
va alelvaséiaimertosnt Jo. xvosmome nenkexneien oZ 
Kwon ettus ertiow @ttek: ee ‘stoudingaos on 
at et aaa nO: Seiicmciae BL > 08s oi me 


ve sete 


ome tlanotgo- ol etip tnsdozo erode emis taut ie a ae 
2 HO Modseoti inate oni oovs oidtsqnoond, tlaree ietontver ca 


wl Cerabad voltfng us wel #b a oa 


& 


7 Po 


“ebal saoner :aLa09 pet’: ety eisbi estos stotdeninad Lust : 


Sited. ts) vedas pepe) boro Janome taut, tao ‘eelstontvong os. 


6b notesoo0 eau (esomivory eetsUs xu onueem ontedies ee 


tna 


“4 


Jixotig eel ge encitariaes | aol eaud eon oup aovuorn 


; 


he 
od 


eoriad Btuoluoy easy smeisonegste on eontvorg siw Sq 28 


wus tob ess iroieq te emoitetigqes ,edjud esl oeve nemesis fy © 
& } - ¢ \ oo = 
“? .eyaq ub ano lgaeg- 


ee 


emma tires 2% 


ae = 


senate ends tee ee 


-“sf908 .noltusizenod al ob Slip AMONG 9 tolsatong: rsIat onl 


eivoo ay eneb alto mavY esupest dd ‘tolvinst, .d0 omeki 
. i £taraqoce. smelt Lars": oo oomelib sh ofis¢ seltvatos 


rd 


‘ 
49 a 


sttonem of \eeus niov Pieri na ob stierevial~odmim 
oC sf 3 LNs $Lenoits® etnethuss easeertd pf ab 
-“x1000 omelleydbe? sf ,sdens us ‘Logqo Leveb Se tiog® 


J©8 S89-3n0¥: 6 SHON Sup. ss fansgomod eri ebaamob lives 
sd = Solis ebueld xo *iasq enolvov on euon snob 
ade! FeeeRtD .SG018R f wb soneds ardimriad SDsitg2 


“el Ni 5g Pap lust. = 200 firs Jc ‘rLovell ad, sf 
wOVi0e si aq 4'a.Jtts onsm geds au Sietisiy tas detoHp 
tfovet ad ey ee ive feaeus. tlov  "sasisas. stern 


oo . Ae f ondoaoe 2 


16. 


DEUXIJEME PARTIE: LES EXIGENCES DU FEDERALISME 


La coordination et la coopération au niveau fédéral 
a connu des soubresaults durant les derniéres années. La 
solution du Professeur Smiley est-elle viable? En d'autres 
mots, peut-on concevoir un régime fédératif dans lequel les 
gouvernements provinciaux possédent les juridictions importantes 
alors que le gouvernement central tient les cordons de la bourse 


publique. 
I Les Difficultés 


Les points les plus irritants des relations fiscales 


canadiennes peuvent s'énumérer ainsi: 


1. les dépenses des gouvernements provinciaux et municipaux 
dépassent maintenant les dépenses fédérales alors que 
le Fédéral percoit et distribue la majorité des impots. 
Durant ltannée fiscale 1966-67 - les provinces percevront 
24% de ltimpét sur le revenu des particuliers, 9% de 


ltimpot des corporations, 75% des taxes de succession. 


2. Les dépenses dtinvestissement des provinces s'élévent & 
prés de 4 milliards alors que les dépenses fédérales de 
meme nature stélévent 41 milliard. Ainsi, il devient 
de plus en plus difficile pour le gouvernement central 


dtexercer un controle sur l'économie nationale. 
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7. 
3. Les provinces tentent de réglementer leur économie régionale, 


Federal policies can seldom take into account 

all regional differences and apply themselves 

to the differences as well as the whole. Employ- 
ment policies, for instance can still have high 
unemployment in one area while erasing it in 
another. The provinces feel they can tailor 

some policies to their regions better than 
Ottawa can. 


-&. Les programmes A frais partagés obligent les provinces a 
mettre en oeuvre des projets concus 4 Ottawa, alors qu'elles 


aimeraient prendre part a 1l'élaboration de ces projets. 


5. Les provinces acceptent difficilement que Ottawa élabore 
tout seul une politique monétaire et fiscale: Les dettes 
provinciales et municipales s'accumulent plus rapidement 
que la dette fédérale - | 
Paul Sauriol discute de l'impasse: 


"ltampleur financiére des programmes & frais 
partagés révéle une évolution grave et qui, 
selon M. Scott, devra étre corrigée. Ctest 
que les besoins des provinces et des villes 
grandissent plus vite que ceux d'Ottawa... 
le gouvernement fédéral est exposé a perdre 
le contréle des politiques fiscales et moné- 
taires et de la planification économique... 


La province de Québec concoit ces difficultés dans un 


cadre plus large: 


"aujourd'hui, les provinces anglaises tendent 

& valoriser leur role au moins dans une certaine 
mesure pour protéger les intérets économiques 
régionaux qutelles incarnent. Ce phénomene 


eager en eES  e TL C  e 


22. Strong radical proposals for 11 piece government. Hyman 
Solomon Financial Post, Jan. 8/66. Pages 21-22. 


23. Le Devoir, 26 mars 65 - Paul Sauriol - Les Programmes a 
frais partagés: un débat inquiéetant. 
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ne touche pas aux domaines culturels ni a 
la securite sociale o& Québec manifeste ses 
premieres exigences. Mais pour les besoins 
de la décentralisation industrielle, des 
routes, les provinces anglaises, surtout 
celles qui ont progressé plus lentement 
expriment des exigences nouvelles. Ottawa 
herite des difficultés et des problémes 

les plus ardus, en particulier pour la 
repartition plus €quitable de la richesse 
commune en faveur fas régions moins favorisées, 24 


Jean-Marc Léger doute de la possibilité d'en arriver 3 


une entente: 


"pour des raisons qui dans ltoptique de chacun 
sont légitimes, Ottawa et Québec sont engagés 
dans des mouvements contraires. La grande 
explication devra venir tot ou tard. Ce ntest 
meme pas la recherche du status particulier; 
pour l'heure, c'est uniquement la préservation 
de compétences sans lesquelles le fédéralisme 
serait vidé de son contenu. Précipitée par 
ltévolution du Canada et du Québec ces derniéres 
années, la vraie crise de la fédération est 
encore a venir. 


Dtautres se montrent plus optimistes: 


"Sans doute, pourra-t-on allévier la crise par 
une série de compromis savamment dosés, notam- 
ment en matiere fiscale. Toutefois, ce ne 

seront 1a que des "cataplasmes" qui n'atteindront 
pas les cause profondes du malaise. La tache qui 
stimpose A nos hommes dtétat parait done etre 
Ltétablissement d'un nouvel €quilibre qui per- 
mettent aux deux Canadas dtatteindre leurs 
objectifs socio-économiques et culturels 2%6 
respectifs, sans se brider mutuellement... 


Ainsi, la 3iéme condition sans laquelle le fédéralisme 


. 


coopératif ne saurait fonctionner serait difficile a 


obtenir: 


..ethe results of federal-provincial collabo- 
ration satisfy in some degree the conflicting 
viewpoints of the French-speaking majority in 
Québec and of other Canadians about the 


—— me 


eta gS IE PREF EE NE TIS ED pram enars re 
24. Sauriol, Paul, Exigences de la dualite canadienne - Le Devoir, 


2 nO. O>. 
25. Le Devoir - L'Extension des juridictions communes ruine le 


fédéralisme - 2] janvier 65. 
26. Jacques Yvan Morin, Vers un nouvel équilibre constitutionnel 
dans ltabsence du fédéralisme canadien, p. 146. 


tt a 
iy a : = _ ; LF ‘te ; 7 —_—_ 


| 89H pecs sft meal isi ot 
“\aenloeed: ge [-ay0d. a:  GB8OonSR I xs) Bets imeice © 
(, 2eb .sfleivtoubat aotteetfisrineodh of eb 


a .. genadols af of phos pee 


r 


,se5eitcvet entom anory3t 4 wevsl ne srunmmmo>  - tiie. 
| in) a ies Vilgn hae 
4 tovivriw ne'h $silidiesod Bi eb eJuob t9e_sJ o1sM-nseb*  j 


. Deere) ).. 
| ~ 1e3eegne on 
moedo 9b supttqo'! enab top enpoelss e9b tog" . i ee 
eI3eqne Snoe oed4Ss) to ewedts0: .somisigs f tnoe aor 
eboney sl \.es1tsiswoo asnemevyom eeb enad 
vee'n #2). .S¥89 wo, 269 T.m6¥ stveb molssotigqxs: 
‘teflvotsasgq exvdete ob exfotédoax al asq 9mom 
nolssyisssig ef Inemedpinn Jee!o ,Sived'£ sy08q - 

| ometiexsb3? af selleupeet anise eesnediqmos eb | 

‘18q Sotiqtoas? .umsdroo noe ob Sbiv tiszes - 

‘gerdimish 299 ceddyO ch Je ebamed wh nofsuloyat I 
#e8 nolgei9b9t si sb eeinn eatery af e 20Sns 

| A ee “S.akney & sxd9ne 


por 


' nel 
‘e6deintisggo exiq Inexrtnom se eedsssett i 
Taq 90119 Bl relvolle no-t-exived .eduob enae™ —°.... 
-mSgOn ,22930h JaSemisvas atmorqmos eb 9 ftde Sis 
| @%°89 ,éfotedueT ,ofatet? eréitan po srnou 
Jaothaletiata tup “egameafoszeo" aab 9up Sf Jnonss 
{up sfost 61 .esieiem ub eabsctora eeues- eof esi. 
Si3@ onoh tisisg tstd'h sammod eon & ezoqmtte 
“t9q <0 oidiiivups fovea Muth Joooce lr lHesdti 
' - @%vel ethefeyteth esbanecd xneb x8 Josssen . 
,° &ieiwiing Je sauolmonodd-cisoe eititoatdo 
ane 


* 
ad 
Al 


- m 
On. .treme t fondu 


OLte 6& enBe ,eiitosqast- pe 
so t — ‘s S' f _f Pt 2 ore tt re > i. * Imes r f “a * 
emelisichet- af eLleunel anse dottibnoo “ ~R- BS «SORA Som 


& elftelttib tisiee teanosoaot tisiee an Lisstdsgq009.. | 
a : ; ; *s ; 


itinesdo 
{ . - ae ca Meh ay 

foo Jetontvorq-fatshbet Yo stiveot ate. neon 
anicollinos ent ssinsb ome ‘at Yielise' noite eae 
ry i VILIOL AM, gatdseqe-cdone + ong 10. edn toqveiv: Zs 
si3 Stiods enathesen verso to brs oedSsd - 


RT een 


A it et tt tite. i: a 


tiove’d oat - snnsibanss $3f laugh S$. 39D eeoneging , Iuad 


age ey 


of ertut sonumnos enotsotbtaut eeb cotenesxd'T - see 
. | | +80 toftvast [8 = omek 
fsringidutisenqa oidiftups fevuod ay exo¥ omtsom neve 


a 


-OAf£ .q ,nelfisnso emeifeisbd? ub eonsedetf sg 


19. 


appropriate role of the federal government.’ 

Selon M. Johnson, cette condition ne se réalisera jamais: 
"On convoque une Conférence fédérale-provinciale 
ou lton invite tous ceux qui ont des objections 
ales formuler. Comme le Québec est seul & 

_ rouspéter, il est facile de le mettre dans son 
tort. Car il ne stagit pas, dans ces conférences 
d'un dialogue entre Québec et Ottawa et encore 
moins entre deux nations, mais d'un forum ou 
i] nty a toujours qutune province a majorité 
frangaise parmi dix gouvernments a4 majorité 
anglophone... lorsque le gouvernment central 
determine ainsi les droits des provinces, ce 
n'est plus du fédéralisme. Nous sommes en 
régime unitaire.2 


II Le Déclin du Parlement 


Les deux autres conditions que le professeur Smiley 
considére comme essentielles au fédéralisme exécutif peuvent 
se résumer ainsi 1) les processus de décisions conjointes 
doivent satisfaire les demandes dtaction gouvernementale que 
1*opinion publique soumet et 2) qutil y ait le développement 
de "patterns" de comportement politique cui soutienne et 


encourage la collaboration au niveau des exécutifs. ©? 


Les éditorialistes ont adressé de sérieuses critiques 
& ltendroit des conférences fédérales-provinciales et des 
ententes inter-ministérielles. Claude Ryan parle des confé- 
rences qui sapent l'autorité des parlements: 
aE ener NON RecN aN NSS ESE Ti ee 
27. Smiley - Mimeo., p. 219. 
2g. Johnson - Le Devoir, 20 mars 65. 


29. Smiley = Mimeo., D. 219. 
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mun autre résultant indirect des conférences 
fédérales provinciales aura été de reléguer 
au second plan le perl ener fédéral comme 
source principale du pouvoir au Canada... 2° 
--eAvec la formule Fulton-ravreau, le 
probléme nous rejoint de facon directe et 
aigue. Nul, sauf les initiés du "innersanctum 
gouvernemental, ne connaitra jamais par le méme 
détail l'histoire du consentement donné par les 
autorités québécoises".31 
| Les citoyens, donc, peuvent se trouver liés par des 
décisions de la plus haute importance décisions du “"innersanctum" 
_ sans que l'opinion publique et les législateurs aient eu 1'occa- 
sion de s'exprimer librement. Il semble que cette "démocratie 
supra-~exécutive soit une "déviation de notre mode de gouverne- 


ment, 32 , 


Ainsi la deuxiéme condition au fédéralisme exécutif - 
les "patterns" de comportement encourageant les décisions 


des exécutifs - serait inexistante. Le Parlement, d'torgane 


 souverain devient subordonné, ce que plusieurs considérent 


comme une déviation. 


Quant & la premiére condition, l'opinion publique se 
trouvant satisfaite des décisions des gouvernements, il serait 
nécessaire de constituer un corps qui soit représentatif de 
l'opinion publique pour canaliser les demandes du public, ce 
qui nécessiterait une réforme en profondeur de nos institutions. 
oe en ee ee Se eee 
30. Le Devoir, 20 mars 65. | 
31. Le Devoir, 31 décembre 64 - Le Dialogue Canadien en 1964. 
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Le rédéralisme Exécutif: cul-de-sac. 


LO A TES A a: 
A ee ae ae 


Nous avons donc soutenu qu'a cause d'une divergence 
dans la conception du réle de l'Etat, de ltexistence au Québec 
d'une idéologie différente et de structures économiques et 
sociales particuliéres, la province francophone é€labore des 
politiques qui soit difficilement compatibles avec les 
intéréts des autres provinces. Il faut maintenant poser 
la question a savoir si, dans ces circonstances, la coordi- 
nation et la coopération, les deux piliers du fédéralisme 
ex€cutif, sont possibles. Jacques Paracieen évalue la situation: 


"No matter what future constitutions will 

have to say about fields of exclusive 

jurisdiction, it is obvious that such rights 

do not mean much in relation to modern economic 
policies. Quebec for instance, cannot build a 
steel mill without having some idea as to what 
kind of duties might be applied to steel; and 

it certainly will not agree for long to be 
treated in this respect as a private company. 
Similarly, provincial planners will not accept 

indefinitely tc consider monetary policy as 

something akin to the weather. Without even 

the help of a weather bureau. On the other 

hand the federal government cannot fundamentally 
accept that the larger part of the public sector 
be absolutely unconnected to contracyclical 
policies. And huge public borrowings abroad 
without any references to the state of the 
balance of payments or the exchange rate policy 
will not always be acceptable.32 


Co 


EE 


32. Parizeau - Dans "L'Avenir du Fédéralisme Canadien", p. 56. 
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Conclusion: Les solutions de rechange 


Si le fédéralisme centralisé a de faibles chances de 
8 2 ° fa P ° 2 £ 
succes, il n'en reste pas moins que le fédéralisme décentralisé 


se saurait satisfaire sans un minimum essentiel de coopération 


et de coordination. 


oelon qu'une province optera en faveur d'une intervention 
plus ou moins poussée du fédéral, son statut se "particularisera". 
Ainsi le statut particulier apparaft comme la seule alternative 
au fédéralisme exécutif, les provinces ne pouvant s'entendre sur 
une repartition conforme des responsabilités entre les niveaux 
de gouvernements: 

‘"“Malgre les revendications régionales, les neuf 
provinces a majorité anglaise vont adopter avec 
Ottawa un type de relation federale bien different 
ce celui du Québec qui deviendra une province de 
moins en moins comme les autres", 

Dans un systeme donc ot chaque province est libre, a 
ltintérieur de certaines limites, de définir son statut par 
rapport au gouvernement central, les gouvernements provinciaux 
pourront plus facilement satisfaire ceux de leurs besoins qutils 

* ° a 
jugent prioritaires. Ensuite, les provinces auront avantage a 
prendre part 4 la détermination et & la mise en oeuvre des 
politiques fédérales sur lesquelles on s'accordera. 


erage ER Le 


33. Sauriol, Le Devoir, 2 novembre 1965, p.4. “Exigences 
politiques..." 
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Pour reprendre les mots du premier ministre Lesage, dans 
son mémoire a la conférence fédérale-provinciale de 1963: 
"Clest ainsi que le Québec comprend le 'fédéralisme 
cooperatif'. Celui-ci doit, dtun coté, permettre 
aux provinces de disposer des moyens qui leur sont 
necessaires pour s'acquitter de leurs responsabi- 
lites, et, de l'autre, donner lieu a 1'élaboration 
conjointe et réfléchie des politiques €conomiques". 
Il y aurait donc d'abord le statut des provinces et leurs 
compétences législatives plus ou moins étendues, ensuite coopéra- 


tion et coordination quant aux intéréts communs. 


Nous voyons qu'il est souhaitable, qu'tau Canada, le 


fédéralisme €évolve dans ce sens. 


34. Imprimeur de la Reine "Conférence Fédérale-Provinciale - 1963", 
p. 4&9. 
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